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the Economy 


Cost of Living 


INDEX, 1947-49" 100 


UP. For the tenth successive month, a new all-time high has 
been established in the cost of living. The Consumers’ Price 
Index for June reached a peak of 120.2 (1947-1949 = 100). The 
principal factor contributing to this increase was the seasonally 
higher prices of food. All other major groups of goods and 
services except transportation continued to rise also. The index 
stood at 116.2 in June, 1956. 
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UP. Average weekly earnings of manufacturing production 
employees totaled $82.59 in June. This represented an increase 
of 81 cents over average earnings per week in the previous 
month. This was almost $3.40 above the level of last year; 
it can be attributed to the lengthened workweek and increased 
hourly earnings during June. Average hourly earnings were 
up one cent over May’s and stood at $2.07, This was ten cents 
above the level of June, 1956. The workweek length increased 
by 0.2 hours between May and June, in accord with the usual 
seasonal rise, and was 39.9 hours—0.3 hours sliorter than the 
workweek of June, 1956. 


UP. Compensation of employees (seasonally adjusted annual 
rate) was $2.5 billion more in the second quarter of 1957 than 
in the first quarter. It totaled $253.6 billion. Proprietors’ 
income and net interest registered small gains—$500 million 
and $200 million, respectively. Total national income in the 
first quarter was $355.1 billion; total figures for the second 
quarter were unavailable. 


UP. Personal income rose between May and June by almost 
$1 billion (seasonally adjusted annual rate) and labor income 
made up virtually ali of this increase, totalling some $247.1, 
billion. Personal income in June, 1956, was $326.8 billion; of 
this, labor income was $234.8 billion. Business and professional 
income was $28.7 billion in June, unchanged from May. 
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UP. During the month of June, total civilian employment rose 
F seasonally and stood at 66,504,000. This was a little more than 
orce 1.4 million over that of May. Unemployment during this same 
period indicated a larger than usual May-to-June rise; the num- 

ber of unemployed was 3,337,000. Students and graduates were 

claimed to account for this increase. The total labor force was 

larger than ever before. It was 72,661,000 in June. Insured 

unemployed workers numbered 1,319,000. 
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Gross UP. The gross national product (or expenditure) was $433.5 
National billion (seasonally adjusted annual rate) between the first and 
second quarters of 1957. This represented an increase of $4.4 
Product billion. The gross national product was ‘$410.8 billion during 
the second quarter of 1956, but it had increased $5.6 billion 
between the first and second quarters of that year. Personal 
consumption expenditures accounted for $277.8 billion of the 
second quarter’s gross national product and government spend- 
ing for an additional $87.3 billion. Gross private domestic in 
vestment was $64.8 billion. All of the major sectors except net 
foreign investment, which declined to $3.5 billion, contributed 
to the rise in the gross national product. 


} 

Strikes UP. Though strike activity increased in May as compared to 
» April, strike idleness in May was lower than in any other May 
since 1951. The 650 strikes in effect during the month ac 

counted for 1,850,000 man-days of idleness. Of these strikes, 
475 began in May and involved 190,000 workers. Three stop 
pages idled 10,000 workers or more; these included strikes in 
Kansas City, Missouri, Chicago and Detroit 


Consumer UP. Total consumer credit outstanding increased by about 
$700 million in May—about the same rise as last year—and 
Credit stood at $41,707,000,000. Installment credit, as before, a 
counted for three fourths of this—$31.9 billion—and half of 
that amount was automobile paper—$14,852 million, Non 
installment credit amounted to $9.8 billion, of which charge 
accounts accounted for $3.7 billion. Almost $3.4 billion in 
installment credit was repaid during May, but $3.7 billion in 
new installment credit was extended at the same time 
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industrial 
Production 
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NO CHANGE, Industrial production remained unchanged 
(seasonally adjusted) at 143 (1947-1949 = 100) for June, identi- 
cal to that of the April-May index. This was 3 per cent below 
the all-time high established in December, 1956, which was 147. 
Durable manufactures were at 160 on the index in June and 
nondurables were at 130; minerals were at 131. The industrial 
production index for June, 1956, was but 141. 
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UP. In June, seasonally adjusted total construction expendi- 
tures reached a new all-time high annual rate of $47.3 billion. 
This represented an increase of almost $500 million over May. 
While public and private nonresidential outlays continued at 
the high rates of the preceding month, private residential 
spending increased to $16.4 billion. Financing applications for 
FHA loans dropped to 16,600—below April and May levels— 
and those for VA loans continued to decline and were 13,700 
in June. 


UP. Dow-Jones stock price averages were considerably higher 
in July than at the close of June. While averages for indus- 
trials reached a high of 504, they tumbled to 495 near the close 
of June. In July, industrials climbed steadily back, to stand 
as high as 521 during the second week of the month. Rails re- 
flected the same pattern, and were up to 153 in July. Utilities 
sank to 69 in June but recovered a bit in July, rising to 71%. 

Stock prices on the Standard & Poor’s index (an average 
of 425 industrials) closed in June at 50.9 and rose to 52.6 by 
the end of July. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


ORGANIZING ORDINANCES 


forcement of municipal ordinances requiring union organizers to 


Attempts to enjoin en 


secure licenses has met with mixed success in federal district 
courts. In Kentucky, relief was granted, but in Georgia it was 
denied. The court in Kentucky held that the ordinance was 
unconstitutional, interfering with, and restricting, self-organization 


and collective bargaining rights under the NLRA. The court in 
Georgia refused to enjoin a more severe ordinance which, in 
addition to requiring an annual fee, required a daily license fee, 
even though a federal appellate court had reversed its prior 
refusal to grant relief and had remanded the case for considera 
tion on the merits. The Georgia court did not reach any con 
stitutional grounds but held that the organizers had an adequate 
remedy at law by submitting to criminal prosecution, so long 
as repeated prosecution was not threatened.—Steelworkers v 
Fuqua, 32 LAwor Cases J 70,848, and Denton v. City of Carrollton, 
32 Lapor Cases 70,850. 


NLRB’s ROLE—‘“We do not think that Congress wished 


to place the Board in the position of dissipating its funds and 


» energies in the capacity of arbitrator, mediator, or conciliator, 
by providing a forum for parties to submit their questions on a 
piecemeal basis without any reasonable assurance that the Board’s 
A determination will thereby resolve even the specific problem pre 
sented by the parties.” So saying, the NLRB—in two companion 
cases—refused to order elections where the only question raised 
was whether particular employees were supervisors. The com 
panies and the unions, though bargaining for years, had not used 
Joard facilities and there was no question that the unions did 
not represent the workers.—Bell Telephone Company of Pennsyl 
vania, CCH Lapor Law Reports (Fourth Edition), Volume 5, 
54,673, and Ohio Consolidated Telephone Company, CCH Lanor 
Law Reports (Fourth Edition), Volume 5, { 54,674. 
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HOT CARGO INJUNCTION—A federal district court, 
which had ruled that a hot cargo clause with secondary employers 
does not permit secondary boycotts, has noted that its decision 
was in effect just overruled by the Second Circuit in another 
case. Hearing reargument it has just affirmed its original decision 
on the narrow ground that the hot cargo clause is inapplicable 
to employees of secondary employers who do not make milk 
deliveries, as this activity was not covered by the “hot cargo” 
agreement, but simply load milk on pickup docks for the primary 
employer's drivers. Though the original legal basis for the 
injunction was upset, it still stands on this new ground.— 
Douds v. Milk Drivers & Dairy Employees, Local 584, 32 LAapor 
Cases ¥ 70,807. 


CONTRACT MEDIATION NOTICE—Even though a 
union which wished to modify a bargaining contract complied 
with the NILRA 60-day notice requirement, it nevertheless com- 
mitted an unfair labor practice when it struck upon expiration 
of the 60 days. The union had neglected to serve notice of the 
existence of the dispute upon federal and state mediation agencies 
within 30 days after notifying the employer. The legal conse- 
quences of a tardy notification are the same as an omitted 
one, declared the Board, which held that notice requirements are 
mandatory not only when a party seeks to terminate a contract, 
but also where modification is sought during its term.—Local 
Union 12915, United Mine Workers, District 50, CCH Lasor Law 
Reports (Fourth Edition), Volume 5, © 54,662. 


UNION OFFICER DISCIPLINED—An international union 
was within its rights when it ordered the president of one of its 
locals removed from office, suspended from membership and 
fined. A court found that he had received substantive justice 
and due process of law. The local officer had been convicted of 
refusing to obey the international and of resorting to court action 
to test the orders of the international instead of utilizing internal 
union remedies. An order to supervise the local was set aside 
because the international failed to observe the rights of the local 
under the former’s constitution as no written charges or hearing 
on the issues forming a basis for the supervision order had been 
granted the local.—Underwood v. Maloney, 32 Lanor Cases § 70,800. 


JURISDICTION EVIDENCE—". representation hear- 
ings are essentially nonadversary investigatory proceedings, and 
the technical rules of evidence are not controlling,” the NLRB 
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concluded after it asserted jurisdiction over an employer who 
refused to testify and supply information concerning his business 
sales. The Board had sufficient evidence—the uncontroverted 
testimony of a sales representative who supplied the employer 
and that of two firms which were customers of the employer 

to constitute a basis for taking jurisdiction, as the business met 
the indirect-outflow yardstick of the NLRB.—Plant City Welding 


and Tank Company, CCH Laror Law Reports (Fourth Edition), 
Volume 5, { 54,663. 

® PREFERENTIAL HIRING—The NLRB was successful 
in limiting the application of an employment preference, which 
had resulted in a Board order applying to both an employer and 
a union, by seeking judicial enforcement of its order against the 
union only. Union members were employed in preference to non 


union workers. Though the union and employer already had 
complied with the order, the Board wished to prohibit this type 
of job discrimination with respect to other employers. The NLRA 
does not require the NLRB to have its orders enforced judicially ; 
the Board has discretior in asking courts to enforce its orders. 

NLRB v. Newspaper & Mail Deliverers’ Union of New York & 
Vicinity, 32 Lavor Cases § 70,791. 


UNION REPUTATION—An employer’s belief that an 
election ought to be set aside because a union would be repudiated 
as a result of a Senate investigating committee’s revelations of 
the parent union’s clouded record was not a sufficient basis for 


NLRB action. This conclusion was merely conjectural and could 


only result in destroying the conclusive effect of an NLRB 
conducted election.—Lloyd A. Fry Roofing Company, CCH Lapor 


- 


Law Reports (Fourth Edition) Volume 5, § 54,666. 


STATE ENJOINS PICKETING—A state court in Ohio 
was powerless to enjoin a union from peacefully picketing the 
h retail stores of a clothing manufacturer for an illegal purpose 

under federal law—coercing the employer to require his workers, 
against their will, to join the union—since only the NLRB could 
determine the lawfulness of this picketing. The state court could 
and did issue an injunction against mass picketing and other dis 
orderly conduct.—Richman Brothers Company v. Clothing Workers, 
32 Lapor Cases § 70,821. 


SECONDARY BOYCOTT PROTECTION~—In an effort 


to protect more employers against secondary boycotts, the NLRB 
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has modified its jurisdictional yardsticks. Now, where several 
secondary employers are subjected to the same boycott, the Board 
will assert its jurisdiction over all of them if the total volume of 
business of any one of them, at the location of the secondary 
boycott, fulfills one of the dollar standards.—Commission House 
Drivers Local 400, Teamsters, CCH Lasor Law Reports ( Fourth 
Edition), Volume 5, 4 54,649. 


STRIKING TACTICS—lIs striking of an “allied” em- 
ployer illegal? Not if the striking is done by the employees 
of two employing units which are commonly owned and con- 
trolled, according to an NLRB holding. The employees of one 
unit refused to handle nonunion materials made by employees 
of the other unit. This was not an illegal secondary boycott. 
Earlier, the Board had made the same decision in a case where 
two companies were engaged in a “straight line” operation. The 


absence of a “single line” operation does not preclude the finding 
of an “ally” relationship and is not a prerequisite of such a relation- 
ship, ruled the Board.—United Brotherhood of Carpenters and 
Joiners, CCH Lasor Law Reports (Fourth Edition), Volume 5, 


54,669. 


CERTIORARI DENIED—The United States Supreme Court 
refused to consider three labor decisions prior to the adjournment 
of its October, 1956 term. The action left standing the decisions 
of the lower courts, without any indication of approval or dis- 
approval. In one case, the Washington Supreme Court had held 
that an injunction against picketing to force an employer to 
coerce his employees into joining the picketing union did not 
violate the constitutional guarantee of free speech. The Ninth 


Circuit, in the second case, had upheld an injunction against 
picketing to coerce employees into rejoining a union and to force 
employer recognition of the union. In the third case, the Fifth 
Circuit had held it unlawful for a union to strike for recognition 
19 months after the NLRB’s certification of a rival, even if the 
rival union was no longer active and had lost its majority status. 
—Audubon Homes, Inc. v. Spokane Building & Construction Trades 
Council, 30 Lanor Cases § 70,114, Anderson v. Retail Clerks, Local 
698, 30 Lanor Cases § 70,158, and Parks v. Atlanta Printing Press- 
men & Assistant's Union, 32 LAwor Cases § 70,617. 


ARE RAILROADS EMPLOYERS ?— Once again the Fifth 
Circuit has declared that railroads are not employers within the 
scope of the secondary boycott provisions of the NLRA. Its 


previous ruling was rendered in 1950. Both held that it is un- 
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lawful for a union to induce railroad employees to engage in 


secondary boycotts. The NLRB—twice reversed 


has not ac- 


cepted this view, and no other federal appellate court has ruled 


on the issue. The NLRB has not pressed the issue of employer 


status before the Supreme Court. This remains so, in spite of 


the fact that its decision dismissing a complaint against a union 


which had induced a strike to force the railroad to cease doing 


business with a primary employer had been reversed and re 
manded.— Smith Lumber Company v. NLRB, 32 Lapor Cases 
{ 70,784 and International Rice Milling Company v. NLRB, 19 


Lapor Cases {] 66,340. 


New NLRB Tests 


The National Labor Relations 
re-evaluated its retail and nonretail juris- 
dictional tests recently. By way of a decision 
in a representation case, 7. H. Rogers Lum- 
ber Company, CCH Lapor Law Reports 
(Fourth Edition), Volume 5, § 54,584, the 
Board announced that its nonretail stand- 
ards will be modified to apply to multistate 
enterprises the current yardsticks applicable 
to single establishments and intrastate chains 
under the Jonesboro decision of 1954 (110 
NLRB 481), as modified by Whippany Motor 
Company, Inc. (115 NLRB, No. 52). The 
Board eliminated the multistate standards 
set forth in the Jonesboro decision and the 
Coca-Cola Bottling Company of New York 
(114 NLRB 1423) case. The retail tests as 
set forth in Hogue and Knott Supermarkets 
(110 NLRB 543) have been modified to the 
extent that NLRB jurisdiction will be as- 
serted over all retail or service enterprises 
that meet the single-retail-establishment tests. 


Board 


Combined enterprise—retail and nonretail 
—standards remain unchanged and non- 
retail standards are applicable. See W. B 
Jones Lumber Company, 32 Lapor 
{ 70,620. 


Now the entire business will be 
sidered whether a segment of the business 
or the entire business is concerned and 
whether it be intrastate or interstate. For- 
merly, if a segment of the enterprise was 
involved, jurisdiction was based either on 
that portion of the volume or the entire 


con- 


business. 

In the fall of 1954, the NLRB, in a series 
of cases, declared a revised set of juris- 
dictional “yardsticks” covering a number 
of typical situations. The Board indicated 
that, from time to time—as additional typical 


Labor Relations 


cases arose—the established standards would 
be reconsidered and additional standards would 
be established if warranted. A_ jurisdictional 
test for nonretail establishments was set forth 
in the It provided for the 
assertion of overt 
retail establishments having a direct inflow 
of $500,000 or an indirect inflow 
—of $1 million, or a direct outflow 
—of $50,000 or an indirect outflow of 
$100,000. As for multistate nonretail enter- 
prises, this decision provided for exercis« 
of the Board’s jurisdiction over an entir« 
multistate enterprise, or any part of it, if 
it had ‘a direct outflow of $250,000 or an 
indirect outflow of $1 million. Later on 
the Board established an additional test to 
be used in the alternative, which provided 
a gross-sales test of $3,500,000 as a stand 
ard over nonretail enterprises, in the Coca 


Jonesboro case 


jurisdiction single non 
purchases 


sales 


Cola decision. 

If none of the multistate-enterprise stand 
ards was met by the business as a whole, 
Jonesboro provided that the NLRB would 
assert its jurisdiction over those establish 
ments within the enterprise, if any, which 
could meet the single-establishment test 


The Board faced with a problem 
which has been recurring under the Jones 
boro What is to be done in a 
situation where an employer's operations as 


was 
standards 


a whole do not satisfy existing multistate 
standards and a segment of the enterprise 
does not independently meet any single 
establishment standards? Such was the case 
in T. H. Rogers Lumber Company 


The employer’s operations covered several 
states. He operated a mill and warehouse in 
Oklahoma and a chain of lumberyards 
Twenty-six of the yards were in Oklahoma, 
three were in Missouri and was in 
Kansas. A union sought to represent em- 
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ployees in the mill and warehouse oniy, 
and the employer contended that his oper- 
ations should be governed by the Board’s 
retail standards, but in any event, his oper- 
ations—retail or nonretail—did not meet 
the Board’s standards and the union’s pe- 
tition should be dismissed, 


The Board assumed; without deciding, 
that even if the operations of the employer 
were retail in character, it was quite clear 
that the rest of his enterprise—which was 
sizable—was nonretail. The Board declared 
that, in accord with its policy—formulated in 
W. B. Jones Lumber Company—it will con- 
tinue to apply nonretail standards to such 
combined (retail and nonretail) enterprises. 
Under such a test, the employer's operations 
would not have been sufficient for the Board 
to assert jurisdiction. 


The Board observed that a literal ap- 
plication of the Jonesboro standards as they 
then stood would have required dismissal 
of the union’s petition because, as a whole, 
the employer’s business did not satisfy 
existing multistate standards and the mill 
and warehouse did not meet the independ- 
ent-establishment test. However, if the em- 
ployer divested himself of the Missouri and 
Kansas establishments — lumberyards — he 
would lose his multistate character and the 
emaller resultant intrastate enterprise (hav- 
ing a direct inflow in excess of $500,000) 
would satisfy the Jonesboro intrastate stand- 
ards. When the board was faced with the 
same situation, but under its retail standards, 
it decided (in Greenberg Mercantile Corpo- 
ration, 112 NLRB 710 and B. G. Wholesale, 
Inc., 114 NLRB 1429) to assert jurisdiction 
where, as in T. H. Rogers Lumber Company, 
the unit sought fell within the intrastate 
segment which independently met intrastate 
standards and where a similar relaxation of 
the Jonesboro standards would permit as- 
sertion of jurisdiction on the basis of the 
employer's Oklahoma operations. 


Although such a modification would result 
in parallel application of retail and non- 
retail standards when the unit sought was 
wholly intrastate in scope, existing multi- 


state tests would continue to be used in 
instances where the urit sought was not so 
confined, This would result in the assertion 
of jurisdiction over a part of an enterprise 
while denying exercise over the entire enter- 
prise. Scope of the unit sought would be 
determinative. This, the Board said, would 
be rejection of the concept that it is the 
impact of the totality of an employer's 
operations on commerce that should deter- 
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mine whether the NLRB should exercise 
jurisdiction. It is this concept which has 
been accepted by the courts. 


The NLRB, in the future, will assert 
jurisdiction over all nonretail enterprises 
having one or more establishments where 
there are (1) direct interstate sales of 
$50,000, (2) indirect interstate sales of 
$100,000, (3) direct interstate purchases of 
$500,000 or (4) indirect interstate purchases 
of $1 million. 


Jurisdiction over retailers will be asserted 
if their year’s business meets any of the 
following Jonesboro standards: (1) direct 
interstate purchases of $1 million, (2) in- 
direct interstate purchases of $2 million or 
(3) indirect interstate sales of $100,000. 


Superseniority 


“It ain’t what you do, but the way that 
you do it ’ as recent decisions on the 
granting of superseniority to nonstrikers 
would indicate. 


Reducing the seniority of unreplaced eco- 
nomic strikers—to penalize them after a 
strike had ended—was declared unlawful by 
the National Labor Relations Board in 
California Date Growers Association, CCH 
Lasor Law Reports (Fourth Edition), Vol- 
ume 5, § 54,664, one of the most recent 
decisions on superseniority in strike situa- 
tions. Had the employer permanently re- 
placed the strikers, they would not have 
been entitled to reinstatement at the con- 
clusion of the strike had it been unsuccessful. 

The employer relied upon a decision ren- 
dered by the Ninth Circuit in Potlatch For- 
ests, Inc. v. NLRB, 20 Lapor Cases § 66,357, 
which held—contrary to the NLRB—that 
granting superseniority to nonstrikers dur- 
ing a strike was not unlawful. The Board’s 
trial examiner agreed with the employer 
that the view of the United States Court of 
Appeals at San Francisco, whose jurisdic- 
tion extends to all of California, was deter- 
minative of the issue. 

The NLRB disagreed with its trial exam- 
iner. The Board regarded the fact that the 
employer announced its  superseniority 
policy three months after the strike had 
ended as a material distinction between the 
two cases. 

To bolster its decision, the Board pointed 
to the affirmance of its contention by the 
United States Supreme Court in the case 
of Olin Mathieson Chemical Corporation v. 


(Continued on page 576) 
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National Emergency Disputes 


By MURRAY M. ROHMAN 


Congress intended that the 80-day—'‘cooling-off''—provision of the 
Taft-Hartley Act would serve to protect the public when the nation's 


health and safety was affected by unsettled labor disputes. 


Remedial 


legislation is suggested by the author that would correct a flaw of 
the act which allows the parties to strike when the injunction ends. 


HERE have been indications, since the 

re-election of President Eisenhower to 
a second term in the White House, of a 
renewed effort to amend certain provisions 
of the Labor Management Relations Act 
of 1947 (Taft-Hartley Act).’ Thus far, 
despite vague hints by Secretary of Labor 
Mitchell and other spokesmen regarding 
the inadequacies of those sections of the 
act which are concerned with national- 
emergency disputes, no suggested changes 
as yet have been “leaked” to the 
This article, written prior to the 
dent’s message to Congress and detailing 
his views on possible revisions in the field 
labor legislation, will discuss the 
visions covering the 80-day injunction, and 
also its implications. 


press. 


Presi- 


of pro- 


The recent longshoremen’s strike which 
started in New York, and within nine days 
involved 60,000 men and immobilized ports 
from Maine to Texas, has been the catalyst 
for purported new labor legislation. The 
facts are briefly as follows: The Inter 


"161 Stat. 136 (1947), 29 USC Secs. 171-182 


National Emergency Disputes 


national Longshoremen’s Union (independent) 
and the New York Shipping Association 
had been involved in contract negotiations 
for several months in an attempt to resolve 
their differences. The main issue in their 
dispute was the union’s insistence upon a 
single contract covering both the Atlantic 
and Gulf Coast ports. Other unresolved 
issues included paid _ holidays, 
vacations, eight-hour work guarantees, 
limitation of single slingload 
Prior agreements between the parties had 
been on an individual port-to-port basis 
Thus, the strike which started on Novem 
ber 16, 1956, halted loading and unloading 
on more than 200 ships in East and Gulf 
ports at a to the economy ot 
an estimated $20 million a day 
The then 
two-pronged legal attack to terminate the 
strike and return the parties to the bargain- 
The first action was initiated by 
York regional office of the Na- 
Relations which se- 


improved 
and 


cargo on a 


Coast cost 


federal government began a 


ing table. 
the New 
tional Labor 


Board, 


4 | 
‘ Vol. 8, No. 8 
| 
} 
| | | 
523 


An attorney, the author is presently an asso- 
ciate professor at Texas Christian University 
in the field of personnel management and in- 


dustrial relations. 


Mr. Rohman is also an arbi- 
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cured a temporary restraining order from 
the United States District Court on No- 
vember 21, 1956. This order was followed 
by a temporary injunction, on December 
12, 1956, from the same court, in the case 
of Douds v. International Longshoremen’s 
Association” \t was issued by J. Bryan pur- 
suant to the provisions of Section 8(b) of 
the Taft-Hartley Act (the union unfair 
labor practices section), based on the con- 
tention that the union was not bargaining 
in good faith when it insisted upon coast- 
wide bargaining as a condition precedent 
for a new agreement—where such bargain- 
ing had not existed previously. 

However, the practical effect of this court 
action was merely a transference of pres- 
sure by the union to other areas concern- 
ing terms and conditions of the contract. 
It dces not require elaboration to visualize 
the union bickering about the issue of 
wages or other permissible fringe benefits 
in order to secure concessions it desired. 
In reality, this court proscription does not 
hamper the union from insisting upon cer- 
tain conditions of employment which are 
equally unacceptable to management and, 
therefore, postponing a return to work. 
All this action accomplished was that the 
union could no longer be adamant about 
bargaining directly for an industry-wide 
contract covering all ports where it was 
opposed by the shipping association. 


The second phase of legal maneuvering 
was started by the United States Attorney 
General, pursuant to the provisions of Sec- 
tions 206-210 of the Taft-Hartley Act. In 
the case of U. S. v. International Longshore- 
men’s Association [Independent] et al., the 
United States District Court on November 


24, 1956, issued a temporary restraining 


order enjoining the strike under the na- 
tional-emergency provisions of the act.’ This 
injunction was originally limited to a ten- 
day period because it was granted ex parte 
without notice, but was subsequently ex- 
tended for the full 80-day period permitted 
by the pertinent sections of the act. 


Goals of Collective Bargaining 

The degree of collective bargaining preva- 
lent in industry today is a manifestation of 
the importance of human values. As the 
term implies, “collective bargaining” de- 
notes action by a group but, correlatively, 
seeks inexorably to protect individual hu- 
man dignity.* Its objectives—the determi- 
nation of wages, hours and conditions of 
employment for the group—represent the 
considered efforts of human beings who 
have combined for the purpose of fostering 
their individual interests. The machinery 
through which the group acts is denomi- 
nated a “union”; it exists for the purpose 
of protecting or improving, through collec- 
tive action, the economic and social status 
of its members.” 

While the union is the agency through 
which employees seek to gain their objec- 
tives, the fulfillment of these objectives is 
embodied in an agreement. The collective 
bargaining agreement is tangible proof that 
the representatives of management and 
labor have agreed on certain terms. It 
represents a synthesis of the varied pro- 
posals and counterproposals advanced at 
the negotiating sessions. In effect, it is 
tantamount to a “schedule of prices” and 
other conditions of employment, pursuant 
to which the employer agrees to hire the 
services of employees and, conversely, 
assent by union representatives to permit 


231 LABOR CASES { 70,376 (DC N. Y., 1956). 

$31 LABOR Cases { 70,331 (DC N. Y., 1956). 

*Cf. statement of Albert Rees, ‘Postwar 
Wage Determination in the Basic Steel Indus- 
try,"’ 41 American Economic Review 402 (June, 
1951). 
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their member wage-earners to sell their 
services. These terms and conditions of 
hire are reduced to writing, executed by 
authorized signatories, and referred to there- 
after as the collective bargaining agreement. 

The theory motivating the union in its 
objectives is the knowledge that an indi- 
vidual is handicapped in his relations with 
an employer. The employer, because of his 
superior wealth and familiarity with labor 
market conditions, can delay or postpone 
his decision to hire the services of an 
employee. The wage-earner because of his 
immediate need for food, clothing and 
shelter, is incapable of deferring the sale 
of his services for any length of time. 
Thus, the employer inevitably is able to 
purchase the output of that factor of pro- 
duction (labor) at the lower limit of the 
supply price. The determinants of this 
theory are predicated upon the additional 
element of the perishableness of the indi- 
vidual employee’s services—a delay of one 
day which causes idleness to the employee 
results in an irretrievable loss to that wage- 
earner. 

Hence, through the combined force of a 
group, the collective bargaining power of 
the union is molded into an effective instru- 
ment to press its demands. By uniting their 
individual efforts, the workers are enabled 
better to protect or improve, that is, to act 
either defensively or offensively in the arena 
of allowable conflict, towards the attain- 
ment of their economic objectives. 


Economic objectives.—The framework of 
reference embodied in the collective bar- 
gaining contract varies considerably from 
industry to industry and, frequently, from 
plant to plant. However, virtually all such 
agreements include some phases of the two 
paramount aims which organized labor has 
championed. These goals are economic 
status and social status. The economic goal 
of the union is to secure from the entre- 
preneurs—the owners of the means of produc- 
tion—a fair return for the use of its labor 
factor. One of the difficulties encountered 
is that the term “fair” has thus far failed 
to receive accepted definition, yet it is a 
phrase which bears a significance in the 
field of labor-management relations, and 
in the language of John R. Commons re- 
flects, “ ‘reasonable’ value, reasonable prac- 
tices, and fair competition, in place of the 
free-competition theories of the economists.” ° 


The degree to which modern industry has 
become capitalistic, competitive and imper- 
sonal in nature is reflected in the extent to 
which the union 
vessel to obtain economic 
members. 


selected as the 
security 


has been 
chosen 
for its 

The complex problem still confronting 
industry today is the degree of acceptance 
to be accorded the union. Those employers 
who have accepted the union as a partner 
in production view the collective bargaining 
agreement as a mechanism for the continu- 
ous adjustment of day-to-day problems. In 
effect, the union is into an 
integral function of the industrial relations 
framework.’ Contrariwise, those firms which 
have resisted acceptance of the union have 
been perennially confronted with the issue 
of union security.” 


transformed 


Union security.—Foremost in the minds 
of unionists is the problem of survival. A 
fight for its 
and ac 
plant 
aiding 


union which need no longer 
existence—that is, a 
cepted union within an industry or 
—can then devote its 


management in mitiating 


recognized 


strength to 
new productive 
processes. 

The significance of a union security pro 
vision to a worker is twofold: 

First, it indicates to him the feasibility 
of a democratic majority rule in 
The direct benefits to the worker are indi 
cated by the gains which are won by the 
union—higher security, pen 
sions, social insurance, improved handling 
of grievances, etc. In respect, it 
eliminates the resentment 
ferred to those employees—where there is 
~who accept all the benefits 


practice 


wages, job 


another 
which is trans 
no union shop 
the union is able to win without the neces 
sity of sharing the responsibilities and the 
burdens. 

Second, it further signifies to the worker 
that when management 
operate with the union, his organization has 
attained a high degree of security and ac 
This acceptance has been reflected 


has agreed 


ceptance 
in improved 
the elimination of suspicion on bothé@sides, 


labor-management relations, 
and increased production through improved 
morale and reduction of grievances. In 
other words, bona-fide acceptance of the 
union by management has led to a deter- 
mined effort to disputes through 
peaceful agreement than by 
nomic conflict. 


resolve 
rather 


eco 


*The Economics of Collective Action (New 
York, The MacMillan Company, 1950), p. 25. 

‘Harold W. Davey, Contemporary Collective 
Bargaining (New York, Prentice-Hall, Inc., 
1951), p. 9. 
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* This statement does not apply in the 17 
states which have enacted right-to-work laws. 
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Statement of Problem 


The theory of collective bargaining—which 
deals with wages, hours, and conditions of 
employment—is a negotiation process. By 
necessity, it involves bargaining between 
two sides who are arrayed against each 
other, with the union seeking to secure 
better terms than management is usually 
willing to concede.” This process of negotia- 
tion, even with the best of intentions, at 
times reaches an impasse. When this ca- 
lamitous position is a determined one, the 
raw economic force of strikes or lockouts 
are resorted to as weapons to counteract or 
balance the relationship. The intrusion of 
ultimate economic sanctions into the area 
of collective bargaining signifies a break- 
down of mutuality which is a necessary 
concomitant of collective bargaining. 


The public’s interest in the peacetul settle- 
ment of disputes is of paramount importance. 
The American economy is a highly in- 
tegrated mechanism which is noted for its 
interdependence. An important segment of 
our economy, such as shipping, transporta- 
tion, steel production, coal mining, etc., 
affects all segments. The effects of a strike 
cannot be circumscribed and contained, but 
must necessarily spread to such a degree 
that the strike would preduce a general 
economic deterioration. Therefore, there is 
a third party involved in labor disputes— 
the public—whose well-being is superior to 
the interests of the disputants. The national 
safety and health demands the settlement of 
disputes but, concomitantly, requires the 
preservation of free collective bargaining 
within the orbit of democratic institutions. 
This is the problem which requires study.” 

It is conceded that a voluntary collective 
bargaining agreement arrived at through 
negotiations between the immediate parties 
is the desired goal. However, in order to be 
realistic, it must be conceded that when 
strong and aggressive forces are pitted 
against each other, there is a tendency for 
peaceful negotiations to collapse, forcing the 
parties to resort to ultimate economic 
weapons—the strike. Under such circum- 
stances, the public has a right to express its 
will through a free and democratic govern- 
ment; under the Constitution of the United 
States, all authority in the final analysis is 
derived from the people. 


Eighty-day injunctions.—The pertinent 
provisions of Sections 206-210 of the Taft- 
Hartley Act authorize the President of the 
United States—whenever, in his opinion, a 
threatened or actual strike or lockout may 
imperil the national health or safety—to 
cope with the emergency as follows: ” 


(1) He may designate a board of inquiry 
—a fact-finding board—to inquire into the 
issues and submit a written report to the 
President, without any recommendations. 
The report is then made public. 


(2) Upon receipt of such report, the 
President then may authorize the Attorney 
General to apply for an 80-day injunction— 
subject to the judicial discretion of the court, 
before granting of such order, determining 
that the actual or threatened strike or lock- 
out imperils the national health or safety. 


(3) If the court issues this order, the 
strike or lockout is suspended, operations 
are resumed, and the parties continue to 
negotiate during the next 60 days. 


(4) If, at the end of the 60-day period, 
the parties have failed to resolve their dis- 
pute, the same board of inquiry reports to 
the President the current position of the 
parties and the employer’s last offer of 
settlement. Again, such report is made 
available to the public. 


(5) During the next 15 days—that is, be- 
tween the sixtieth and seventy-fifth days of 
the 80-day injunction—the National Labor 
Relations Board conducts a vote by secret 
ballot of each employee, to determine whether 
they wish to accept such final offer of the 
employer.” 

(6) Within the next five days—the seventy- 
fifth and eightieth days of the injunction, 
the result of the secret ballot is certified 
to the Attorney General. 

(7) In the event that employees have 
rejected such final offer of settlement, the 
Attorney General must return to court and 
move to dissolve the injunction. 

(8) The President then shall place the 
matter before Congress, with his recom- 
mendations. 

(9) At the end of the 80-day period, after 
the injunction is dissolved, the parties are 
free to resume either the strike or lockout, 
and the national safety and health is still 


*Cf. Selig Perlman, A Theory of the Labor 
Movement (New York, Augustus M. Kelley, 
1949 reprint), pp. 135-156. 

™ See Murray M. Rohman, The Influence of 
Wage Stabilization Boards on Collective Bar- 
gaining in the Steel Industry (1954), Ch. XI, 
pp. 272-302 (an unpublished manuscript at the 
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#2 Unions have contended that this vote was 
included in the act in an effort to weaken 
union strength—a ‘union-busting device. 
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threatened. Thus, if Congress is not in 


session, the President could only comply 
with that portion of the act which provides 
for submitting the dispute for appropriate 
action to Congress by calling for a special 
session of Congress. The ensuing legisla- 
tion would not necessarily provide for the 
best interests of the disputants. 


In the instant case, the Longshoremen’s 
Association strike, which had started on 
November 16, had been in effect for six days 
before the national-emergency provisions of 
the Labor Management Relations Act were 
invoked. The President then appointed a 
board of inquiry consisting of a three-man 
panel.” Within two days, on November 24, 
they submitted their report to the President 
and he immediately directed his Attorney 
General to go into action. As previously 
indicated, the United States District Court 
issued a ten-day restraining order on No- 
vember 24; on the following day, the 
Longshoremen’s Association began comply- 
ing with the injunction. Subsequently, this 
temporary restraining order was extended 
for the full 80-day period, expiring on 
February 12, 1957. Upon failure of the 
parties to settle their dispute in the interim, 
the Longshoremen’s Association—at 6:10 p. m. 
on February 12—resumed its strike.” 


Cooling-Off Period 

In enacting the Taft-Hartley Act, Con- 
gress intended that the parties to a labor 
dispute be provided with the greatest latitude 
in reaching a voluntary settlement. It was 
believed that when an impasse was reached 
after protracted negotiations and resort was 
had to a strike or lockout to enforce desired 
aims, a cooling-off period would tend to 
restore equilibrium and calm aroused tempers 
and frayed nerves. Where these weapons 
were utilized in an industry which affected 
the national safety and health, the govern- 
ment could intervene as provided by the act. 
Such intervention would restore the parties 
to the status quo; gradually, they would re- 
turn to the bargaining table in a more 
conciliatory frame of mind. The cooling-off 
period was therefore designed to implement 
further discussions, to re-examine fixed posi- 
tions and to explore means whereby the 
parties could eventually reach a mutually 


COLLECTIVE BARGAINING 


We wheedled and threatened and blustered, 
We ranted and wrangled and roared; 
We chided and fretted, we scoffed and we 
petted, 
We snickered and wept and implored 
We groveled and swore and demanded, 
We spurned and we fawned and we brayed 
We trampled on data, we tossed ultimata, 
We grumped and stamped and inveighed 
We whimpered and simpered and shouted, 
Pretended, defended, and doubted; 
We smiled and we jested, reviled and protested, 
Debated, orated, and scouted! 
We fumed and we sneered and we whined, 
We flattered, cajoled, and maligned, 
Consented, revoked, and declined 
And finally, the contract was signed! 
—Anon.* 
* 25 Personnel 335 (March, 1949) 


acceptable settlement. During this period, 
the nation would be receiving the goods 
and services it required to maintain its 
dynamic progress, and the parties them 
selves would not be pinched by economic 
losses and suffering.” 


It was further intended to facilitate the 
feasibility of compromising opposing view 
points through the utilization of the offices 
of the Federal Mediation and Conciliation 
Service.” The service has available a staff 
of trained specialists who bear the title of 
“commissioners.” The primary function of 
this group is to aid the parties to resolve 
their differences, predicated on the beliei 
that if the disputants kept talking long 
enough, some common ground would be 
discovered for hammering out a settlement 
The parties can request the assistance of 
the service; if the controversy is deemed 
sufficiently important to the flow of inter 
state commerce, a commissioner will be 
assigned to render whatever aid he can 
The service may voluntarily intervene and 
offer the use of its facilities if the threatened 
stalemate will have serious economic con 
sequences. However, the service is in an 
anomalous position during the period in 
which it is striving to overcome the in 


“Thomas W. Holland, chairman; Arthur 
Stark; and Joseph J. Blair. 

“The ten-day temporary restraining order 
was issued at 5 p. m., November 24, but was 
not actually served on the union until 70 
minutes later. Technically, the ILA violated 
the injunction by resuming their strike, with- 
out waiting for the dissolution of the injunc- 
tion. However, the government has said it 
would not seek punishment. 


National Emergency Disputes 


“% See Frank Elkouri, ‘‘Minimizing Production 
Loss from Critical Industrial Disputes,’ 6 
Labor Law Journal 123-124 (February, 1955) 

% Originally a part of the United States De- 
partment of Labor, but with the amendment of 
the National Labor Relations Act in 1947 it 
was established as an independent agency (Sec. 
202(a)). 
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transigence of the parties. Its representa- 
tives are present at the bargaining table in 
an official capacity but, by the same token, 
they have no plenary power except that of 
persuasion. Their presence is an indication 
of the gravity of the dispute, but if a strike 
did occur, it would not necessarily portend 
that this stoppage would affect the health 
and safety of the nation. Nevertheless, their 
participation does insure that the parties 
will continue to negotiate as long as there is 
a scintilla of chance for settlement. Further- 
more, the lack of tangible power by the 
service to impose its formula for breaking 
a deadlock is an explicit manifestation of 
the intent of Congress to retain for labor 
and management the greatest freedom in 
collective bargaining, without interference.” 

Through the media of the 80-day cooling- 
off period and the facilities of the Federal 
Mediation and Conciliation Service, Con- 
gress believed it had accomplished its 
mission of providing a legislative framework 
for voluntary settlements. Actually, Con- 
gress has failed in its primary duty of pro- 
tecting the public. Secretary of Labor Mitchell 
has succinctly stated: “While labor and 
management have a right to bargain freely 
without interference, they also have an in- 
herent responsibility to the public welfare— 
if it is disregarded, then we may be forced 
to surround the collective bargaining table 
with restrictions, which will be good for 
neither labor nor management.” ” 

The Wall Street Journal, in commenting 
upon the longshoremen’s strike, summed up 
the dilemma as follows: “But nobody cooled 
off.—How is the public welfare to be pro 
tected when, as here, a strike directly affects 
the whole public?” There does come a 
time when the public’s interest transcends 
all other considerations; that point is reached 
when the national health and safety is 
threatened, It is conceded that the 80-day- 
injunction provisions of the Taft-Hartley 
Act have been suggested as the remedy, 
and it was so intended by Congress. But 
its weakness is apparent—in that, after the 
injunction is dissolved, the parties are at 
liberty to strike (assuming that the parties 
have not been able to reach a settlement 
during the period). The further provision 
in the act requiring the President to submit 
his report to Congress is ineffective because 
it does not contain any preventive measures. 


Suggested Proposal 


The longshoremen’s strike has brought 
to the fore a flaw in the act which requires 
remedial legislation. As the act is now de- 
signed, Congress would attempt to cope 
with this emotional subject in an atmos- 
phere fraught with hysteria, by enacting 
last-minute legislation in an effort to avert 
a crisis affecting the national health and 
safety. The result could be potentially 
dangerous to our system of industrial juris- 
prudence, as well as ineffective and unsatis- 
factory. Congress must face up to this 
problem through its normal process of un- 
hurried deliberation. 

There is advanced here a proposal for the 
consideration of Congress: Paramount in 
labor-management negotiations is the real- 
ization that the parties must attempt to 
reconcile their differences freely and volun- 
tarily.” For that reason, compulsory im- 
position of the views of neutral third persons, 
such as compulsory arbitration, has been 
rejected, Only during periods of emer- 
gency—as during World War II—have our 
people been willing to accept this method; 
then it was coupled with a no-strike-no- 
lockout pledge from both labor and industry. 

In an industry that affects the safety and 
health of the nation, however, another ele- 
ment is injected, that of the welfare of the 
public. Thus, if a strike or lockout occurs, 
the emergency is just as acute as if the na- 
tion were beset by a foreign enemy. Needed 
then is a different standard to guide labor- 
management disputes. Both top manage- 
ment, which operates such industries and 
employees who accept work in these or- 
ganizations are held to a close standard, 
the highest, and, therefore must impliedly 
assume the responsibilities which flow there- 
from. In addition to these implied responsi- 
bilities, there is suggested a proposal expressly 
to control any obdurateness that might still 
persist. 

It is therefore recommended that Sections 
206-210 of the Taft-Hartley Act be as 
follows: 

(1) Three days before the expiration of 
the 60-day written notice, as now required 
by the act for a strike to become effective, a 
board of inquiry should be appointed by the 
President." This board would ascertain 


(Continued on page 558) 


™ See Howard T. Colvin, ‘‘Mediation and Con- 
cililation under the Labor-Management Relations 
Act of 1947," 1 Labor Law Journal 89-93 (No- 
vember, 1949). 

% Item in The New York Times, February 13, 
1957, p. 24. 
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” Editorial in the Wall Street Journal, ‘‘In- 
vitation to Coercion’’ (February 14, 1957), p. 10. 

7 See Harold W. Davey, ‘‘Government Inter- 
vention in Labor Disputes,’’ 5 Labor Law Jour- 
nal 739, 742 (November, 1954). 

*1 Sec. 8(d)(1). 
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An Evaluation 
of Labor Arbitration 


By BERYL HAROLD LEVY, Attorney, New York City 


Is thore a “labor relations community"’ as well as a ‘mercantile community''? 
Wi:hout answering this question, Mr. Levy illustrates the idea's importance 
in evaluating which of the judicial approaches to the question of arbitra- 
bili'y of labor disputes has made for a healthier labor relations climate. 


i NIONS and employers are naturally 
concerned about the extent to which 
they can determine for themselves the issues 
between them which are to be arbitrated. 

No issue can be arbitrated except an issue 
which the parties—the union and the em- 
ployer—have agreed to arbitrate. Sometimes 
the agreement to arbitrate (ordinarily found 
in the arbitration clause of the collective- 
bargaining contract) requires interpretation 
as to its scope, The parties can, if they wish, 
leave to the arbitrator this question of ar- 
bitrability, that is, “Is the particular issue 
within the scope of the arbitration clause 
as formulated in the contract?” Or, under 
the New York State statute, they may go 
to the courts if they prefer. 

This question may be raised in the courts 
either (1) before the arbitration takes place 
—by a motion to “stay” the arbitration or 
(2) after the arbitrator’s award has been 
rendered—by a motion to “vacate” the award, 
upon the ground that the arbitrator 
exceeded his powers as found in the scope 
of the arbitration clause. 

What should be the orientation of 
courts when faced with such a question? 


has 


the 


Recently the bar and the judiciary in New 
York City have been concerned with analyses 
of this aspect of the appropriate scope of 
judicial power.’ 

Many authorities on labor relations (among 
them leading attorneys for employers or 


See Freidin, Labor "Arbitration ‘and ‘the 


Courts, University of Pennsylvania Press, 1952, 
and Hofstadter, ‘‘Labor Arbitration in New 
York,’’ New York Law Journal, September 16, 


Arbitration 


unions, as well as qualified public repre- 
sentatives) believe that labor 
must be viewed by the courts differently 
from ordinary commercial arbitrations, This 
view rests upon the proposition that labor 
arbitrations should always be considered in 
the total perspective of the collective-bar 
gaining relation; that a labor arbitration 
agreement is a substitute for a strike, not 
for litigation; that the parties to a labor 
arbitration are not ships which have met in 
the night, but are ordinarily wedded to each 
other for future relationships. It is argued 
from this view that the courts should curb 
as little as possible the expressed and bar 
gained-out desire of the parties to arbitrate 
their disputes under the contract; that they 
should give a liberal, not a strict, construc 
tion that they 
should not permit one party to try to wiggle 


arbitrations 


to labor arbitration clauses; 


out and subvert the arbitration of the issue 
when with an 
liking; that they should not allow the ques 


confronted issue not to its 
tion of arbitrability to be used as a harass 
ing or delaying factor, or as a second-bite 
effort to get a judge to dispose of an issue 
when the basic understanding of the parties, 
to begin with, was that a labor arbitrator of 
their own choosing would dispose of it 

William H 
the issue in this way: 

“Is voluntary labor arbitration a truly, 
and perhaps uniquely, useful social instru- 


If it is, should 


Davis has succinctly stated 


ment as things now stand? 


1953. References made below to the views in 
these articles do not purport to express the full 
position of either author, but only aspects of 
their views touching the question posed. 
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Mr. Levy has served as attorney at 
the New York State Labor Relations 
Board. He has also taught courses 
in arbitration and labor law and 
is a lecturer in law at Columbia. 


it not have full range of freedom to affect 
its unique function? Certainly, the problem 
of interpreting and applying a contract for 
employment of a group of organized em- 
ployees is very different from any problem 
that arises in the customary interpretation 
and application of commercial contracts. Not 
the least among many differences is that 
disputes arising between employers and or- 
ganized workers have a way of becoming 
settled eventually. If temporarily interrupted 
—as by a strike—this relationship is almost 
sure to be resumed. Awareness of this fact 
affects not only the attitude of the parties 
but also necessarily the attitude of the ar- 
bitrator and the purpose and character of 
his decision, as well as the peculiar nature 
of the question he has to decide. Whether 
voluntary arbitration is a substitute for a 
strike or for a lawsuit is a matter of choice. 
In the practical world of labor relations it 
would surely be naive to suppose that a 
union, without access to arbitration ma- 
chinery, would choose a lawsuit in prefer- 
ence to a strike. Even from management’s 
point of view it is hard to think of managing 
successfully a grievance procedure terminat- 
ing in a lawsuit whenever mutual agreement 
failed.” ? 


The debate takes us beyond the attitude 
of the courts toward labor arbitrations un- 
der existing law. We are led to consider 
statutory changes. 

Freidin would like to see special statutes 
to take account of the “unique function” of 
labor arbitrations. Such statutes “should 
curtail with sensible severity the power of 
courts to enjoin arbitrations or vacate or 
modify awards. Certainly they should with- 
draw from the courts and vest in the arbitrator 
jurisdiction to determine the arbitrability of 
a dispute. And they should recognize and 
sanction the extraordinary services that a 
jointly chosen arbitrator can render to peaceful 
labor relations, even though his views and 
methods do not conform to orthodox judicial 
standards.” 

Justice Hofstadter also advocates a revi- 
sion of the statute. He proposes the estab- 


lishment of “labor courts” to take the place 
of arbitrators, “who are normally dependent 
upon the good will of the dissentient parties.” 
Such labor courts would, however, obtain 
jurisdiciion over the parties only with the 
consent of both parties. 


Freidin believes that the history of labor 
arbitration shows that the parties want as 
little interference as possible with the arbi- 
trator whom they have selected and whom 
they have preferred to the court. Hofstadter 
bases his proposal upon the belief that 
“perhaps” labor arbitration derives its strength 
in New York from the confidence of the 
parties that they can submit questions of 
arbitrability to judicial tribunals. 


It is not the first time in the history of 
our common law that courts have been con- 
fronted with peculiar (or arguably peculiar) 
customs and practices which become prev- 
alent in a particular segment of our 
society, and arise out of its own special 
experience. The earlier courts did not accept 
the customs and practices of merchants— 
which embodied their special mercantile 
experience. In 1700 Chief Justice Holt, for 
example, slightingly referred to a promissory 
note as “only an invention of the gold- 
smiths in Lombard Street.” It was only 
much later that Lord Mansfield, who created 
modern commercial law by asking a com- 
mittee of merchants to advise the bench 
concerning their practices in the “law mer- 
chant,” brought the approach and customs 
of the merchants into the common law. 


Is there a “labor relations community” as 
well as a “mercantile community”? Does 
the labor relations community prefer to proceed 
as broadly as possible with labor arbitra- 
tors, avoiding judges, because of a prefer- 
ence for adjudication by those skilled and 
experienced in the intricacies and subtleties 
of labor relations? If so, should the courts 
not honor this prevailing wish and practice 
in the labor relations community? Should 
the courts not exercise great self-restraint 
when asked to pass upon questions of arbi- 
trability of labor disputes and resolve all 
possible doubts in favor of arbitrability? 
This might lead, for example, to abandon- 
ment of the New York doctrine under which 
the courts follow the “no merit theory,” 
going into the merits of the dispute to ascer- 
tain if there is any possible merit to the 
case and, if they conclude there is none, 
holding that the dispute is not arbitrable. 

(Continued on page 571) 


2 Review of ‘‘Labor Arbitration Series,’ Stan- 
ford Law Review, July, 1953; permission to 
quote granted. 
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Free Speech Policies 
By JOHN M. STOCHAJ 


The everyday behavior of labor and management must be weighed 
in light of circumstances surrounding such activity. The application 
of this concept—called the doctrine of totality—to free speech 
problems in industrial relations was once legislatively rejected. 
The writer, an instructor in personnel relations, Newark College 
of Engineering, nevertheless sees this view reappearing in recent 
NLRB decisions in the Livingston Shirt and Blue Flash Express cases. 


HE National Labor Relations Board, 

- since its inception, has faced the com- 
plex problem of reconciling the employees’ 
statutory rights to organize and the employ- 
ers’ constitutional right to free speech. 
Throughout our historical development, never 
have any of our basic freedoms been abso- 
lute. In reference to free speech, perhaps 
the best illustration of this can be taken 
from Chief Justice Holmes’s remark that no 
one has the right to cry “fire” in a crowded 
theater. As in this case, our rights depend 
upon the surrounding circumstances. 


In the early days, under the Wagner Act, 
the National Labor Relations Board insisted 
upon strict and complete neutrality on the 
part of the employer. It justified its posi- 
tion by indicating the superior economic 
position of the employer via which words 
easily could have a force far greater than 
peaceful persuasion. In addition, it should 
be recalled that during this depression era, 
employers as a whole did not cherish the 
extension of unionism.’ 


As the relationship between management 
and labor matured, more cognizance could 
be given to the employers’ rights to free 
speech. This is best shown in NLRB v, Vir- 
ginia Electric & Power Company, where the 
court stated that a speech is not necessarily 
coercive if it pursues the employer’s point 
of view, but it must be evaluated in terms 
of totality of the circumstances. This be- 
came known as the “totality doctrine,” by 
which all other cases were to be judged. 


Following this mandate of the Supreme 
Court, in 1943 a lower court in NLRB v 
American Tube Bending Company® overruled 
the Board’s insistence on complete neu- 
trality and held that a letter and speech of 
the employer were privileged in view of the 
circumstances of freedom from violence 
and strife. Also in 1943 in Trojan Powder 
Company v. NLRB; the court found that 
due to violence and other questionable ac- 
tivities of the employer, the statement made 
to the workers was not privileged. Follow- 
ing these two decisions, it remained for the 
Board and courts to spell out what activities 
surrounding any statement would or would 
not be considered privileged. The host of 
findings which succeeded suggest that any- 
thing short of “coercion, threats, or promise 
of economic benefits” was considered privi- 
leged free speech, as long as the employer's 
activities did not interfere with the rights 
of the workers as guaranteed in Section 7 
of the Wagner Act. 


A further restriction was imposed upon 
the employer in the Clark Brothers case,’ 
where the management of a large company 
called in his employees on company time 
and delivered an antiunion speech. Here the 
Board decided that in the totality of the 
situation the speech was coercive and, there- 
fore, not privileged. 


This, very briefly, was the history of free 
speech under the Wagner Act. In spite 
of the Board’s growing concern over em- 
ployer free speech, as evidenced by its 


1 Senate Committee on Education and Labor, 
Hearings on Proposed Amendments to the Na- 
tional Labor Relations Act, 76th Cong., Ist 
Sess. (1939), Pt. 2, pp. 170-172; Pt. 3, pp 
496-497. 
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*5 LABOR CASES { 51,124, 314 U. S. 469 (1941). 

*6 LABOR CASES ‘ 61,525, 134 F. (2d) 993 

*7 LABOR CASES § 61,608, 135 F. (2d) 337 

* Clark Brothers Company, Inc. v. NLRB, 13 
LABOR Cases { 63,939, 163 F. (2d) 373 (1947). 
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more liberal interpretations, much furor 
was fomented during the hearings which 
preceded the amendment of the Wagner 
Act. Many critics held that employers 
were not allowed enough freedom to ex- 
press their views, discuss issues with their 
employees or answer union propaganda.* 


It is interesting to note that in Senate 
Report 105, Eightieth Congress, First Ses- 
sion, the amendment proposed that “if 
under all the circumstances [there is] no 
threat ... of reprisal or force, or offer... 
of benefit,” the Board should not base any 
finding of unfair labor practice upon any 
statement.’ However, House Report 245 
was even more stringent: “This means that 
a statement may not be used against the 
person making it unless it, standing alone, 
is unfair within the express terms of sec- 
tions 7 and 8 of the amended act.” * 


More concisely stated, it appeared that 
the Senate wanted the totality doctrine 
while the House felt that any rule the Board 
or court made was too restrictive. 


In line with the antiunion atmosphere of 
the time, the House version was adopted 
with the directive that any speech, unless 
in itself coercive, could not be submitted 
as evidence of an unfair labor practice. 
Senator Pepper of Florida commented, in 
reference to this rule of evidence, that under 
the criminal law, as it stood, any statement 
by a man prior to a given act which a 
court might try to evaluate might be ad- 
mitted as having some relationship with 
his intentions. Senator Taft, who submitted 
the bill, also cast some doubts on the adopted 
version when he stated that all questions 
concerning free speech involve considera- 
tion of surrounding circumstances and that 
the facts would govern. 

For al! practical purposes, the first test 
of the application of the new instructions 
appeared in the General Shoe case,’ where 
the findings of the trial examiner were that 
coercion of a supervisor and the antiunion 
speeches by management were not totally 
upheld as violations of Section 8(a)(1). The 
supervisor's coercion charge was upheld, 
but the speech was deemed privileged. The 
Board also took the opportunity to an- 
nounce, in this dual instance of an unfair 
labor practice charge and an election com- 


plaint, that the new free-speech regulation 
could be applied oniy to the unfair-labor- 
practices charge and not to the election 
aspect of the case. It appeared that the 
Board still maintained its totality doctrine 
in the evaluation of activities surrounding 
election procedures. 


Thus the free-speech problem now was 
separated into two categories: First, it 
presented the problem in the area of cam- 
paign activities. Second, it gave rise to an 
examination of the statements which amounted 
to coercion of employees in the exercise 
of their rights as guaranteed in Section 7. 


In reference to the election complaints 
where the totality doctrine was still to be 
applied, the Board stated that the test was 
not whether the employer was acting in 
good faith or whether the challenged utter- 
ances and related activity was shocking, but 
only whether they created an atmosphere 
incompatible with freedom of choice by his 
employees.” A further application of the 
totality principle can be fouad in a case where 
the employer called into his office individ- 
uals and groups of employees and urged 
them to reject the union. The Board found 
this to constitute interference, because the 
suggestion stemmed from the “locus of final 
authority in the plant.” ” 


New aspects of this problem of free 
sveech also arose. In the Bonwit Teller 
case,” where the employer had a privileged 
no-solicitation rule and still addressed his 
employees in the captive-audience style, he 
was held to have interfered improperly with 
the rights of his workers, primarily because 
the union did not have the opportunity “in 
the same circumstances” to present its 
views. This decision was applied in the 
Onondaga Pottery Company case,” in which 
the Board would not accept the fact that 
the union had other media through which 
they could convey their side of the story. 
However, later, the Board wished to em- 
phasize that the union must on all occasions 
have the last word.“ Furthermore, the 
Board found that the timing of the speech, 
in order to be declared nonprivileged, had 
to be such as to preclude deliberately a 
presentation of the union views.” 


As to the appraisals of campaign propa- 
ganda, the Board has consistently held that 


* Senate Committee on Education and Labor, 
Hearings on Labor Relations Program, 80th 
Cong., 1st Sess. (1947), Pt. 1, pp. 105-109, 


' Legislative History of the Labor Manage- 
ment Relations Act, 1947 (National Labor Rela- 
tions Board, 1948), p. 441. 

* Work cited at footnote 7, at p. 324. 
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this was outside the orbit of their jurisdic- 
tion and, therefore, the voters were left to 
their own devices as to what they would 
or would not believe. It was ruled also 
that it was up to the parties themselves to 
remedy any misstatements.” 

Naturally, as would be expected, the 
Board has not allowed any statement which 
in itself has contained coercion, threats or 
promise of economic benefits.” On the 
other hand, employer statements reflecting 
opinion on union matters or effects of or- 
ganization or legal position often have been 
declared insufficient to set aside an election. 


In 1953 the Board re-examined its rules 
in reference to campaigns and found that 
last-minute speeches by either party inter- 
fered with the free choice because of the 
timing, which “tends to create a mass 
psychology which overrides arguments made 
through other campaign media.” Therefore, 
in the Peerless Plywood case," the “24-hour 
rule” was instituted. The rule stated that 
no speeches were to be made to the em- 
ployees within 24 hours before an election 
if attendance were mandatory. However, 
this did not preclude the use of other media. 

As to the utilization of employer state- 
ments as evidence of unfair labor practices, 
this was rejected completely by Section 8(c). 
However, the problems still arising are in- 
teresting and complex. 

In the matter of the Alliance Rubber Com- 
pany,” the Board found that the words and 
actions were so intertwined as to be con- 
sidered as a single coercive act. Again, 
unmistakable threats, coercion and promise 
of benefits have been held unlawful.” 

Until recently, the captive-audience doc- 
trine,” along with employee interrogation, 
was not acceptable.” As for the noninterro- 
gation rule, the Board maintained that it 
was not an expression of views, arguments 
or opinion, but the holding of captive audi- 
ences that constituted a form of interference, 
restraint and coercion per se, and a viola- 
tion of Section &(a)(1). 

The Bonwit Teller rule, which disallowed 
captive audiences, stated that the same 
privileged and effective forum must be 
granted to both management and union. 
This was rejected in the Livingston Shirt 
case.” Equal opportunity was not necessary 


because the union had other meeting places 
just as suitable as the company property. 


Another reversal of the Board can be 
noted in the Blue Flash Express case," where 
the Board voiced approval of limited inter- 
rogation of employees: “. . . we are not 
holding in this decision that interrogation 
must be accompanied by other unfair prac- 
tices before it can violate the Act. We 
are merely holding that interrogation of 
employees by an employer as to such mat- 
ters as their union membership or union 
activities, which, when viewed in the context 
in which the interrogation occurred, falls 
short of interference or coercion, is not 
unlawful.” The Board further stated that 
this would be an extremely limited rule and 
that employers risk a finding of unfair labor 
practices if the circumstances are such as 
to show interference with the workers’ 
rights. It appears—at least on the surface— 
that the totality doctrine, so forcefully 
rejected in the proposed amendments, is 
slowly reappearing. 

As indicated in the application of the 
totality doctrine: In the realities of day-by- 
day industrial relations, any activity must 
be weighed in light of the surrounding cir 
cumstances. To conclude at the outset that 
there has been an equalization between 
management and labor throughout the United 
States is plain dishonesty. 

In a metropolitan area, where substantial 
industry is found and where unions are 
strongly entrenched, the effect of manage 
ment’s statements is negligible. The workers 
know either by personal experience or 
through their leaders just where their rights 
begin and end. On the other hand, in rural 
areas and in southern and other nonunion 
vicinities, the employer’s statement carries 
much more weight. Here, without the 
benefit of experience and education, an other 
wise privileged statement might interfere with 
the rights of the workers as set down in 
our national labor policy. 

It would, therefore, be more appropriate 
to evaluate campaign speeches and activities, 
interrogations, and the use of the captive 
audience in the totality of the situation in 
order to carry out the function of the Board 
—that is, to administer the provisions of 
the Taft-Hartley law [The End] 


% Unity Manufacturing Company, 107 NLRB 
21: Calcor Corporation, 106 NLRB 539. 

Fifteenth through twentieth annual reports 
of the National Labor Relations Board. 

* 107 NLRB 427. 

” 76 NLRB 514. 

*” Fontaine Converting Works, Inc., 77 NLRB 
1386; Goldbiatt Brothers, Inc., 77 NLRB 1262. 
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How to Get the Most from 


Is it a sign of weakness for an employer to request mediation? Union 
requests are not generally regarded by management as growing out of a 


fear by unions to take strike action. 


Rather, this is an effort on their 


part to show that they had done everything possible to avert a stoppage. 
If there is no weakness in management's stand, then a mediation request 


cannot be regarded as showing one. 


For management to use mediation 


only under the worst possible circumstances always limits its effectiveness. 


E are all affected, in one way or an- 

other, by settlements that are achieved 
in the labor-management field, for settle- 
ments bring with them changes in the status 
quo. Some of the changes set patterns to 
be followed by others; some are tailored 
strictly to individual needs. Nevertheless 
settlements—whether national or local—do 
have an effect on us, directly or indirectly. 


When an agreement fails to materialize 
and when an interruption of work and pro- 
duction results, it is obvious that the im- 
pact will be deeply felt. Mediation is the 
process wherein pubiic servants seek to 
apply the public interest to the end of 
peaceful and equitable solutions of mutual 
problems. There is an application of media- 
tion that renders it universally useful and 
effective in the labor-management field and, 
that being true, a serious effort should be 
made to use mediation in all its aspects, in 
order to get the most out of it. To under- 
stand properly the place of mediation in 
the labor-management arena, let us first 
analyze the labor agreement and the proc- 
esses involved in its negotiation. 

There is, after ali, a definite order in the 
negotiation of a labor agreement, just as is 
true in the negotiation of any agreement. 
Initially, we recognize that there are two 
distinct parties, in this case labor and man- 
agement—the union and the company. These 
parties seek to create and maintain a work- 
ing arrangement to govern their relation- 
ship, that arrangement being the labor 
agreement. Such labor agreement will deal, 
in a variety of ways, with the wages, hours 
and working conditions that apply to a 
particular relationship. In it will be found 
the following subjects: management rights, 
wages and other economic benefits, seniority 
and relationships to security on the job, 
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union security, procedures for solving dis- 
putes under the agreement, and duration of 
contract. It is within these general areas 
that the negotiations take place, although 
from time to time we see new subjects 
introduced and variations of existing pro- 
cedures established. 

At the start of the negotiations, the 
parties define the area to be negotiated 
and settled. The union submits its pro- 
posa!s; the company, if it chooses, submits 
its proposals or counterproposals. Initially, 
the parties sit down together to go through 
a preliminary phase, sometimes called a 
“feeling-out period.” The participants dis- 
cuss their problems in general, all the time 
seeking to evaluate the relative order of 
importance to be attached to the subject 
matter at issue. They size each other up. 

At some point, the parties begin to bar- 
gain seriously on the items that have been 
introduced. Some trading takes place— 
slowly at first and then at a more sustained 
pace. It is in this stage, under such con- 
ditions, that most settlements are consum- 
mated. It is only the unusual case that 
reaches a terminal stage in which the dis- 
pute still is unresolved and wherein the 
parties are forced to operate against a dead- 
line, with the possibilities of a termination 
of agreement and a work stoppage. 

While the negotiations are in progress, 
mediation. is generally introduced into the 
picture by a requirement, under the Taft- 
Hartley law, that there be a 30-day notice 
given to the Federal Mediation and Con- 
ciliation Service by the party seeking to 
change or terminate an existing labor agree- 
ment. A mediator is assigned, and he makes 
initial background contacts with the parties. 
Mediation initially plays a purely passive 
role and becomes a reality only if the nego- 
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Mediation 


By GEORGE BENNETT 


Federal Mediation 
and Conciliation Service 


tiations reach the most serious stage of an 
impasse and a threatened breakdown of 
the normal labor-management relationship. 
Mediators are 
bring to 


Who are these mediators? 
drawn from various fields; they 
their jobs a variety of experience. The 
Federal Mediation and Conciliation Serv- 
ice is composed of former management 
representatives, union officials, engineers, 
lawyers, officers from other branches of 
government and educators. There is no set 
pattern, certainly, but a diversity of expe- 
rience and training. Add to that background 
years of experience in the arena of labor- 
management disputes and it foliows that 
the man who stands before you as a media- 
tor can provide stability and foresight. 


What are the objectives of mediation? 


Mediation seeks to bring about peaceful 
solutions to labor disputes by preventing 
strikes and stoppages. Mediation works 
further, to end disputes and stoppages that 
are already in existence. Cannot the parties 
accomplish that objective without media- 
tion? In most instances, they can and they 
do. Certainly, the company does not look 
for interruptions of production, for it can- 
not prosper under such conditions nor can 
the workers. The union does not look for 
an interruption in production, for its mem- 
bers cannot prosper without working nor 
can the company. The employees can only 
share in what there is to share. 

Why are there strikes? The strike is the 
economic weapon ijegally at the disposal of 
the workers through their union, the bar- 
gaining agent of the company’s employees. 
Is such a weapon necessary? Most of the 
time, no. Some of the time, evidently— 
and the law of the land so provides. Much 
has been written seeking a substitute for 
the strike, but until now there has been 
found no acceptable aiternative. So we must 
take the strike weapon as a matter of 
reality. It is there. 

The union, then, has as a weapon, in 
negotiating a new agreement, the ability to 


Mediation 


cut off the company’s production. No one 
makes a case for the indiscriminate threat 
nor does one condone the use of raw power, 
come what may, to reach an unjustifiable 
conclusion. The company, each time it nego- 
tiates with the union, is faced with the 
potential use of economic force by the 
workers. What can the company do? At 
all times the company must seek to evalu- 
ate the real possibility of a strike, and the 
answer to that question is crucial. It must 
necessarily affect the proceedings. 

On occasion a company official] has said, 
in the course of discussing the threat of a 
strike: “Look, Mr. Mediator, if it comes, 
it comes. We certainly do not want it, but 
this company is aot going to be forced into 
something it cannot live with because it is 
threatened with a strike. If we ever do that, 
we might just as well give them the keys 
to this place.” Do we not have here a most 
important attitude? The union can make 
a threat—a real threat—and the company 
reacts only by bargaining effectively to 
reach a sensible agreement under which it 
can continue to operate. Evidence of fear 
of a work stoppage will make the company’s 
bargaining position impossible. It is at that 
point, when the pressures are the highest, 
that the objective and level-headed media- 
tor can serve most effectively to maintain 
an orderly flow of ideas and alternatives, 
without weakening either party's position 


Is mediation useful? Most companies will 
not buckle under the threat of a strike; such 
a company, as in the example above, will 
make it very clear that the position being 
taken is not taken only as the result of a 
threatened work stoppage. To maintain 
that position may cause the company, in 
fact, to become more unyielding than it 
would have been had this threat not been 
present. The company is not only thinking 
about the present negotiations, but 
must take into account future negotiations. 
Its prestige may be at stake. But there is 
someone who can exert every effort to pre- 
vent the threatened strike, whose activities 
cannot be taken as a sign of weakness—the 
mediator. That is his job: to assist the 
parties to prevent labor disputes and stop- 
nages. He can exert his efforts to bring 
the dispute to an equitable and expeditious 
settlement. He will decide nothing and he 
has nothing at stake. But he must exert all 
his energies to assist the parties to make 
decisions that will lead to a settlement of 
their differences. The parties make the de- 
cisions, it must be emphasized, and the dis 
pute will end or persist on the basis of the 
judgments given by the disputants. 


also 
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Is mediation intended for management 
only? Certainly not. Experience shows that 
the union generally recognizes that media- 
tion is a tool to be employed prior to a 
possible use of economic action, and with- 
out question, the union’s motivation is 
different from that of the company. The 
union, as has been said, generally under- 
takes the action of a work stoppage. It is 
not my intention here to discuss the argu- 
ment that it is really the company that 
causes the stoppage by positions it takes 
in bargaining, for that is not relevant to 
this discussion. In the course of determin- 
ing the action to be undertaken, the union 
must justify its position to its people; cer- 
tainly, the leaders must seek to demonstrate 
to the people that everything has been done 
to avert a s’: ppage. The union generally 
recognizes that fact. Further, the action of 
the union in making a request for mediation 
is not generally construed by the company 
as a fear of strike action; in fact, it often- 
times indicates that the situation is most 
dangerous, 


The heart of the problem is raised by the 
questions: If the company asks for mediation, 
does that not necessarily indicate to the 
union that the company is afraid of a strike? 
Is it not a sign of weakness? 


First, the fact that a company has con- 
tacted a mediator in a given dispute is a 
matter between the company and the medi- 
ator, just as is true if a union makes such a 
contact—there can be no implication of 
weakness drawn. Beyond that fact, if known, 
such a request can be taken for whatever a 
party chooses to attribute to such action. 
It cannot be taken as a sign of weakness 
if there is no weakness. The events them- 
selves will prove whether or not there is 
weakness on either side. As stated, media- 
tion is a procedure under the law to prevent 
and terminate labor disputes. It is, then, 
recognized as a necessary step in difficult 
labor-management negotiations. If the parties 
treat mediation as it is intended by law to 
be treated, how can its use be construed 
by anyone as weakness? Disrespect of 
mediation by the parties, a failure to call 
upon mediation when it is appropriate or 
its use only under the worst possible cir- 
cumstances can limit its effectiveness, it is 
true. On the other hand, respect for media- 
tion and its proper use will bring to the 
dispute an implication of strength and its 
employment wili be constructive and pro- 
ductive. 


How, then, should mediation be used as 
a “tool” in labor-management disputes? 
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Initially, both parties must be aware of the 
mediator’s duty in the dispute. It is to 
assist the parties to reach a satisfactory 
agreement. He serves on behalf of the 
public to protect the public interest. The 
company is certainly a part of that public, 
as are the employees of the company. The 
mediator has no other motivation. Keep 
that foremost in your mind as the mediator 
enters the dispute. 


Let the mediator guide the negotiations. 
If mediation is unnecessary, it will not be 
active. If there has been a change in status 
or a misunderstanding about the serious- 
ness of the status of the negotiations, media- 
tion will not guide the negotiations and will 
move quickly into the background. If, on 
the other hand, mediation is being employed 
because there is a genuine impasse, the 
parties will best be served by putting them- 
selves in the hands of the mediator. Let 
him guide the negotiations. Let him move 
between the parties lest face-to-face stiff 
positions and attitudes become immovable. 
No one recognizes more clearly than the 
mediator the importance of his function, for 
he knows that his ability to direct the pro- 
ceedings may determine the success of the 
parties in arriving at a peaceful and prompt 
solution. By background and by day-to-day 
experience and disposition, the mediator is 


qualified to do the job. 


Accept the mediator and remember that 
his performance can lead to an elimination 
of the impasse. The mediator, on behalf 
of the public, has one aim and one aim only 
—the continuance of production with profit 
and income for all. It goes almost without 
saying that the mediator must continually 
demonstrate to the parties that he is capable 
of handling his assignment, and he must be 
equipped to prove his merit. 

Because the mediator is objective, with 
the sole desire to bring about a peaceful 
solution, he can be used by both parties as 
a sounding-board, to test approaches and 
ideas. Because he will not betray a con- 
fidence, he can be relied on to handle the 
most important aspects of the dispute at 
hand. Out of his experience, he can be 
trusted to use the important information he 
has, at the time it will do the most good. 
Because the mediator knows the importance 
of communication, he is available to the 
parties at all times. 

The heart of mediation is here, for we all 
recognize that a settlement can come only 
after communication. To agree, there must 

(Continued on page 563) 


August, 1957 @ Labor Law Journal 


| 

| | 

| 

} 

if 

| 
| 

| 

| 

| 

| 


ANNUAL CONFERENCE 


Hofstra College 
Labor-Management Institute 


Hempstead, Long Island 
March 22 and 23, 1957 


CONTENTS 


Introductory Statement Harry H. Rains 538 


New Frontiers in Social Welfare: Health and Welfare Programs 
Walter F. Wilmas 539 


Management of Welfare Funds Samuel Leigh 542 
Collective Bargaining in Public Employment Harry H. Rains 548 


Constructive Employee Relations in Government 
Joseph P. Goldberg 551 


Constructive Employee Relations in Police Departments 
Peter Keresman 


Collective Bargaining Institute 


| 
th | 
| 
| 
| | 
| | 
| 
| | | 
| 
| | 
| 
| 7 
| | | 
} 
t 
| 
| 
| | | 
| 
| | | 
| 
| 537 


Introductory 
Statement 


By HARRY H. RAINS, Chairman 


HE Seventh Annual Conference of the 

- Hofstra Labor-Management Relations 
Institute was heid in Hempstead, Long 
Island, on the Hofstra College campus 
March 22 and 23, 1957. This conference 
followed the format and objectives of pre- 
vious conferences on collective bargaining 
presented by the labor-management institute 
in its attempt to bring before the local busi- 
ness and labor public a free and open dis- 
cussion on problems of current interest in 
the field of collective bargaining. 

The Long Island Association and the 
Empire State Chamber of Commerce joined 
in presenting the program. It was co- 
sponsored by a number of local employer 
trade associations. 


The conference opened with an introduc- 
tion of the subject matter and the speakers 
by the chairman of the program, Professor 
Harry H. Rains, director of the institute. 
The program was built around (1) the 
responsibility of organized labor and man- 
agement for the design and proper admin- 
istration of collectively bargained health and 
welfare programs, (2) a current review of 
the collective bargaining process and (3) 
collective bargaining for the government 
employee and the white collar worker in 
industry. 

Papers were presented on the subject of 
health and welfare benefits under collective 
bargaining agreements by Walter F, Wilmas, 
executive vice president, U. S. Industries, 
Inc.; Horace Sheldon, director, industrial 
relations department, Commerce & Industry 
Association of New York, Inc.; Samuel 
Leigh, vice president, Martin E. Segal & 
Company, consultants on welfare, health 
and peasion programs; and Halo Chadwick, 
fund administrator, International Associa- 
tion of Machinists, District 15. 

An eight-man panel, with representatives 
from management and from organized labor, 
carried forward the discussion on the papers 
presented. The panel moderator—Jay Kramer, 
member of the New York State Labor 
Relations Board—presided. 
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Management's critique was carried by 
Daniel Grady, vice president, Long Island 
Home Builders Association; John Roberts, 
counsel, Empire State Chamber of Com- 
merce; Edward Regnell, secretary, Nassau- 
Suffolk Contractors Association, Inc.; and 
Dr. Charles Uhlinger, Industrial Relations 
Counsellors, Inc. Organized labor’s view- 
point was developed by Emil Lindahl, presi- 
dent, Nassau-Suffolk CIO Council; Robert 
MacGregor, president, Nassau-Suffolk AFL 
Council; and Ernest Fleishman of the law 
firm of Delson, Levin and Gordon, New 
York City. 

The dinner program provided a current 
review of the collective bargaining process 
through the papers presented by David S. 
Lindau, of Holtzman, Wise & Shepard, 
New York City, speaking for management, 
and Stephen Viadeck, counsel for the Inter- 
national Association of Machinists, speaking 
for labor. 


On Saturday morning, March 23, a panel 
discussion on the subject of constructive 
employee relations in government was intro- 
duced by a paper prepared by Professor 
Rains on collective bargaining in public em- 
ployment. The program’s speakers included 
Nelson Seitel, New York City Commis- 
sioner of Industrial Relations, and Joseph P. 
Goldberg, Special Assistant to the Commis- 
sioner, Bureau of Labor Statistics, United 
States Department of Labor. 

Here, too, a special panel of discussants 
was present to provide a commentary on the 
papers presented. Panel members were 
Peter Keresman, secretary, New York State 
Police Conference; John E. Carton, presi- 
dent, Patrolmen’s Benevolent Association, 
City of New York; Howard P. Barry, presi- 
dent, Uniformed Firemen’s Association of 
Greater New York; Philip Kerker, director 
of public relations, Civil Service Employee 
Association; Frank T. Jennings, executive 
director, Nassau County Civil Service Com- 
mission; and Thomas Calandrillo, executive 
secretary, Suffolk County Civil Service 
Commission. 

The program concluded with a luncheon 
featuring James Bambrick, labor relations 
specialist, National Industrial Conference 
Board, who spoke on collective bargaining 
and the white collar workers. 


There was spirited discussion on all por- 
tions of the program by the panelists and 
the members of the audience. 

Selected papers and discussion extracts 
follow. 
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New Frontiers in Social Welfare: 
Health and Welfare Programs 


By WALTER F. WILMAS 


Executive Vice President, U. S. Industries, Inc. 


"TJ. HE most important asset a company has 

—and one which does not appear in its 
financial statement—is its employees. There 
is a very wise observation attributed to 
Andrew Carnegie, to this effect: Take my 
company if you will, but let me retain my 
key employees and I will quickly build a 
new business. Take my people and I am 
through. 


Our nation’s first line of defense, too, is 
its people. Consequently, since we are the 
recognized leaders of the free world and 
the hope of many behind the iron curtain, 
it is vitally necessary, in the struggle with 
communism, that we concern ourselves with 
the health and well-being of all our people. 


As an example of the magnitude of the 
problem, for the year 1955—the last full 
year for which information is available—the 
loss in wages only to our work force, for non- 
occupationally caused lost time, amounted to 
$6.6 billion. When related to the total loss 
to the nation, including production, the 
figure rises to an estimated astronomical 
$30 billion. In understandable terms, this 
figure is equal to the value of 7,500,000 
automobiles (approximately 1% years’ pro- 
duction) at an average price of $4,000 each. 

Good health and security are not the con- 
cern of the individual alone. Our federal, 
state and local governments have long since 
interested themselves in these objectives 
through the. social-security system, public 
health services and legislation. Employers 
and unions, acting unilaterally, have set up 
health insurance programs. Increasingly, in 
recent years, management and labor have 
established health and welfare programs 
through the process of collective bargaining. 


One of the major developments of col- 
lective bargaining in the last ten years has 
been the spectacular growth of health and 
welfare programs. These programs have 
recently attracted widespread public atten- 
tion, in part because of abuses discovered 
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in a few of them. While these constitute 
only a small percentage, nevertheless they 
tend to obscure the positive benefits health 
and welfare programs have already brought, 
and—to an even greater degree—can bring, 
to employees and to employers as well. 


Every one of us knows the importance of 
good health. We in industry also know the 
value of keeping our economic machine in 
good running order. As a matter of good 
business, we spend millions on preventive 
maintenance for our machinery. Is it not 
much more important for us—if only from 
the humanitarian aspect, not to mention the 
matter of sound operating procedures—to 
help maintain the efficient functioning of 
our people? Should not the health of our 
employees likewise be examined at periodic 
intervals? 

This is a matter unions and employers 
are coming to realize more each day. It 
partially explains, I believe, the tremendous 
growth of health and welfare programs. 
Of course, the growth is also a recognition 
of their value in providing economic security 
against the costs of sickness and accidents, 
hospitalization and medical care. 


In 1954, the last year for which there are 
complete figures, employer contributions to 
health, welfare and pension programs came 
to more than $4.5 billion. As of now, the 
rate probably exceeds $6 billion. 


The number of workers covered likewise 
has grown phenomenally. In 1945, there 
were only half a million so insured, Today, 
more than 12 million are covered by these 
plans. 

This should be noted because it is very 
important. This great development has 
come about through the voluntary efforts of 
companies and unions without any govern- 
mental interference or compulsion. 


Their growth has been startling and their 
purpose and objective sound. However, 
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unfortunately—but not surprisingly—these 
programs have experienced what can be 
called “growing pains.” 


Many health and welfare programs are 
well managed and provide substantial bene- 
fits, but a number have serious shortcom- 
ings. Some of the benefits cost more than 
they should. This is due mainly to lack 
of knowledge on the part of labor and 
management in dealings with insurance com- 
panies, service-medical plans, hospital plans 
and medical groups. 


Moreover, these programs have done far 
too little about comprehensive medical care, 
including preventive medicine. As A, J. 
Hayes, president of the International Asso- 
ciation of Machinists, so wisely said: “It is 
far better to provide the kind of health 
care which prevents illness or nips it in the 
bud than it is to spend money to pay the 
bills after the illness sets in.” 


While outright abuses have been few, 
unfortunately they jeopardize the gains of 
the many. We must all join hands in the fight 
against those who would use health funds 
for personal advantage. Management can- 
not free itself of responsibility by merely 
honoring its financial obligation to pay the 
cost. It has a continuing duty to make sure 
that the money it has provided is wisely 


and honestly spent; where it is not, manage- 
ment is morally, if not legally, at fault. 


The company I am associated with— 
U. S. Industries—has decided to do some- 
thing about this vitally important matter. 
It has teamed up with -the International 
Association of Machinists, which union repre- 
sents most of our hourly workers, in the 
establishment of a nonprofit foundation to 
bring into focus the many elements of health 
and welfare program problems, It is our 
hope to untangle the complexities and ex- 
plain the uncertainties of a highly technical 
and involved subject. Expert assistance is 
already available—and usually necessary— 
in the establishment and efficient operation 
of health and welfare plans and in the clari- 
fication of technical, actuarial, accounting, 
legal and administrative details. 


What is also needed is basic information 
about health and welfare programs, ex- 
pressed in nontechnical language, for the 
guidance of unions and employers alike. 
With this information as an aid, labor and 
management will be better able to employ 
the services, and to evaluate the advice, of 
competent professional advisers. That is 
the kind of information this foundation pro- 
poses to provide. 
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With these considerations in mind, the 
foundation is undertaking a series of studies 
on several aspects of health and welfare 
plans. These will deal with important phases 
in the health and welfare field. It will, we 
hope, be a kind of laymen’s road map in 
a generally uncharted area—a sort of educa- 
tional guide for the uninitiated. 


Essentially, the foundation’s study program 
has two main objectives. One is educa- 
tional—to provide sound and informed guid- 
ance for those concerned with health and 
welfare plans. The other is analytical— 
to prepare reports on specific problems, 
using detailed analyses, pertinent statistics 
and other data. Implicit in all the work of 
the foundation is the conviction that the 
American people are entitled to more and 
better comprehensive health care at a price 
they can afford. 


The foundation’s board of directors is 
headed by cochairmen A. J. Hayes, who has 
jong been interested in sound health pro- 
grams, and John I. Snyder, Jr., president 
of U. S. Industries, Inc. Elmer Walker, 
executive vice president of the International 
Association of Machinists, and I alternate 
annually as president and vice president of 
the foundation. Theodore W. Kheel, na- 
tionally known arbitrator, has agreed to 
serve as executive director of the founda- 
tion and the firm of Martin E. Segal and 
Company, Inc., well-known consultants and 
actuaries, has been retained to assist in the 
development of the foundation’s studies. 


Notwithstanding this kind of leadership, 
the board of directors at a recent meeting 
asked for advice and suggestions from a 
number of outstanding experts in the field 
including William F. Schnitzler, secretary- 
treasurer, AFL-CIO; Edmund B. Whittaker, 
vice president, The Prudential Insurance 
Company of America; Dr. Herman E. Hilla- 
bee, commissioner of health, New York 
State; Esmond B. Gardner, vice president, 
The Chase Manhattan Bank; Dr. Ray E. 
Trussell, of the School of Public Health 
and Administrative Medicine, Columbia Uni- 
versity; Dr. Albert W. Snoke, president, 
American Hospital Association; Dr. George 
Baehr, president and medical director, Health 
Insurance Plan of Greater New York; Dr. 
William A. Sawyer, medical consultant to 
the International Association of Machinists; 
George Lodge, director of information, 
United States Department of Labor; and 
Dr. Leonard W. Larson, trustee of the 
American Medical Association and chair- 
man of the committee on medical plans. 
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Under the supervision of the board of 
directors, the first two of the many studies 
planned are already under way and, as a 
matter of fact, it is expected that the first 
part of Study No. 1 will be published within 
the next two months. Let me tell you 
something about the contents of the first 
two studies. 


The first part of Study No. 1 is concerned 
particularly with health and welfare pro- 
grams as they relate to insurance com- 
panies. It will cover such topics as (1) 
the general types of health and welfare 
benefits available on a group basis, (2) where 
health and welfare benefits can be obtained, 
(3) how the initial cost of certain benefits 
is determined, (4) how the long-range net 
cost of benefits is determined, (5) how to 
decide where to buy the benefits, (6) how 
to improve benefits by eliminating unneces- 
sary costs, (7) how to conduct annual re- 
views of health and welfare plans and (8) 
definitions of technical terms used in discus- 
sions and correspondence with insurance 
companies (for example, detailed explana- 
tion of such terms as “manual premium,” 
“volume discounts,” “contingency reserves” 
and “retroactive rate credits’’). 

The second part of Study No. 1 will in- 
clude a detailed discussion of service benefits 
which can be provided through health and 
welfare programs. The types of service bene- 
fits available will be analyzed, as well; 
also, the manner of providing such benefits 
through existing organizations such as Blue 
Cross, Blue Shield, Group Health Insurance, 
Inc., The Health Insurance Plan of New 
York, and Permanente Plan will be covered. 

The third part of Study No. 1 will pro- 
vide general information on how to com- 
pare service and indemnity benefits. 

The fourth part of Study No. 1 will cover 
in detail the advantages and disadvantages 
of self-insurance for health and welfare 
programs. 

Study No. 2 will include the survey of 
the patterns of medical care, or lack of it, 
in a representative number of health and 
welfare programs involving IAM collective 
bargaining agreements. The approach of 
the study will be to find answers to such 
questions as: 

(1) Who ebtains medical care? 

(2) What kind of care is obtained? 

(3) Where, and from whom, is the care 
obtained ? 

(4) Why was the care sought? 

(5) How often is care obtained? 
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(6) How was the cost.of care met? 


(7) What is the extent of satisfaction or 
dissatisfaction with the care obtained? 


(8) What is the relationship between the 
medical care needs and costs and the bene- 
fits provided by group insurance plans estab- 
lished by the employer, by the union or 
jointly by the unions and employers? 


(9) What is the relationship between the 
needs for medical care and the available 
facilities and personnel ? 

(10) What assessment can be made of the 
quality of medical care available and ob- 
tained ? 

To assist in Study No. 2, the foundation 
has retained the services of the School of 
Public Health and Administrative Medicine 
of Columbia University, which will be work- 
ing with the medical consultant to IAM, 
Dr. William A. Sawyer, and with the founda- 
tion’s executive director, consultant and 
staff personnel. 


This study promises the first objective 
analysis of experience under health and 
weliare programs provided in connection 
with employment, whether these programs 
are the result of collective bargaining or 
otherwise. While one of the purposes of 
the study is to give direction to the health 
and welfare programs under IAM contracts, 
the information presented in the study will, 
in the foundation's opinion, be of inestimable 
value to all persons and institutions con 
cerned with providing medical care through 
collectively bargained health and welfare 
programs. 

Future foundation studies are planned on 
such subjects as (1) legal standards for 
health and welfare funds; (2) preventive 
medicine in welfare programs; (3) account 
ing standards for welfare funds; (4) sound 
administrative procedures for welfare funds; 
(5) actuarial implications of premium rate 
making and how premium rates are deter 
mined, effect on benefit levels, and possible 
improvements; and (6) dental care in wel- 
fare programs. 

I should like to digress slightly by telling 
you a bit about our own philosophy of what 
we conceive to be our duty in U. S. In 
dustries toward all of the elements that 
make up our corporate organization, as is 
the situation with any other. This philosophy, 
incidentally, is the primary reason for our 
interest in the foundation and its objectives 


My own observations about the role that 
management and labor, together, ought to 
play finally have become jelled into what 
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is now our corporate policy on labor matters. 
For my part, I have always believed that 
collective bargaining means something more 
than merely avoiding disputes by settling 
contract demands. Especially where the 
parties have succeeded in creating an atmos- 
phere of mutual respect and confidence have 
they the opportunity and, in fact, the duty 
of trying to attain new heights of achieve- 
ment. 

The managers of industry are responsible 
for the profitable operation of the companies 
whose existence their investors have made 
possible. The leaders of labor, on the other 
hand, have the duty of protecting and im- 
proving the wages and working conditions 
of their members. In the separate pursuit 
of our primary objectives, conflicts will 
often arise. However, history and experi- 
‘ence teach us that labor and management 
have much more in common than they have 
apart. A profitable company can pay good 
wages; a satisfied work force will help make 
a successful company. 

Many people pay lip service to the prin- 
ciple that every human being is entitled to 
an adequate measure of respect for his per- 
sonal dignity. Not everyone makes a real 
attempt to practice the principle. I believe 
that U. S. Industries does practice this 
principle in its day-to-day and year-to-year 
association with its employees. You under- 
stand, of course, that the pronouns I, use 
are necessary because of the legal concept of 
a corporate entity. It is sometimes neces- 


sary to say “its” instead of “ours.” Legal- 
istically, I suppose corporations are soulless 
beings that exist only in the intricacies of 
law. As a matter of fact, you and I know 
only too well—and to the credit of our 
economic society—that this concept has sub- 
stantially changed in the last 20 years; we 
have all come to recognize that a legalistic 
view is not nearly enough when people deal 
with one another. We have stockholders, 
too; they and the union members and our 
management comprise the legal and actual 
concept of U. S. Industries. A proper bal- 
ancing of the demands of all three of the 
groups is required not only to make U. S. 
Industries work, but to make our economy 
work as well. The demands of any one 
group can never be disregarded if we are 
to remain healthy as a nation. The U. S. 
Industries concept in the operation of its 
business is that the human relations factor 
not be lost sight of and be paramount in 
the decision-making that goes on from day 
to day. 


We, as a people and a nation, are living 
in a time of peril and promise. We cannot 
overcome our peril and fulfill our destiny 
merely by our desire to do so. We must 
give living breath te what we believe in; 
we must translate our ideals into actions. 
Through the work of the foundation, we 
have a concrete means of moving forward 
to better health, greater security and human 
dignity for workers and industry, together. 


[The End] 


Management of Welfare Funds 


By SAMUEL LEIGH 
Vice President, Martin E. Segal & Company 


INCE WORLD WAR II, collectively 
\) bargained welfare funds have progressed 
from comparative insignificance to a “stand- 
ard” contract provision in labor-manage- 
ment agreements, Billions of dollars a year 
now pour into such welfare funds from 
employers throughout the country. The 
contributions are generally based on hours 
of employment or a percentage of earnings. 
It is only natural to expect that the union 
members are vitally concerned with the 
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manner in which this money is spent and 
managed. 


Interests— 
Employer's and Employee's 
What about the concern with these wel- 
fare funds by the employers who make the 
contributions? Realistic employers appre- 
ciate that collective bargaining is a continu- 
ing process in that, periodically—whether it 
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be every year, every two years or every 
five years—the labor agreement is renego- 
tiated. If the money contributed to the 
welfare fund is not properly spent and does 
not accomplish the purpose intended, de- 
mands will be made for more money to per- 
mit the fulfillment of the purposes of the 
welfare fund. 


The fact is, by and large, that the con- 
tributing employers, the unions, and the 
union members and their families are all 
vitally concerned with the manner in which 
the welfare funds operate. But how can 
they tell if their welfare fund is well man- 
aged? It would be convenient if there were 
some simple test or rule of thumb that could 
be applied and produce a quick, accurate 
answer. Unfortunately, welfare funds are 
complex and have many technical aspects; 
they do not lend themselves to oversimpli- 
fied treatment. But that does not mean that 
an aura of mysterious complexity should 
surround a welfare fund, 

Perhaps it will take some time, but it 
seems inevitable that contributing employ- 
ers and the insured members will gain 
enough knowledge of the operation of wel- 
fare funds so that they will be in a position 
to evaluate the way their money has been 
managed. The vast majority of welfare 
funds are properly and conscientiously man- 
aged by sincere, intelligent union and employer 
representatives. A better understanding of the 
details of such management by the contribut- 
ing employers and insured members will result 
in new esteem for the job being done by their 
representatives. 

How is this educational process develop- 
ing? Most well-managed welfare funds 
publish and distribute annual reports giving 
the details of their finances and operation. 
While this is an important step, it is not 
the complete answer. Having received an 
annual report, how can a member tell 
whether the fund is well managed? Should 
he judge this by the amount of the surplus 
and reserve? the amount of benefit pay- 
ments? the amount spent for administra- 
tion? the amount spent for insurance? 
Only partial, and often misleading, answers 
can be obtained by this type of review. 
Proper management is not just one simple 
problem like benefit payments or amount 
of reserve accumulations or administration 
expenses; it is a composite, over-all concept 


Management Tests 


In an article of this nature, one could 
not possibly give all the details of the many 
phases of the management of welfare funds 
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that would be required to permit a full 
understanding of the way welfare funds 
operate. However, for the value that it may 
have, a number of questions and brief com- 
ments are set forth which will give those 
interested some idea of the type of inquiries 
that should be made to evaluate the man- 
agement of a welfare fund, In reviewing 
the questions, it must be remembered that no 
two welfare funds are exactly alike, Al- 
though they all have a common general 
purpose, welfare funds differ from one an- 
other in many vital respects, The common 
purpose is to provide insurance protection 
for the insured members and their families 
against the economic distress that often fol- 
lows death, dismemberment, loss of earn 
ings due to accident or illness, hospitalization, 
surgery, and medical care. The funds differ 
in size in that they may insure anywhere 
from 100 to 100,000 members. They may 
have one or a few or hundreds of contribut 
ing employers. The income to the fund 
may be stable throughout the year or may 
vary from month to month due to the 
seasonal nature of the industry. Employees 
may work for one employer throughout the 
year or may work for many different em 
ployers, as is common in the construction 
industry. The fund may cover a larger 
than-normal group of older employees, 
married employees or female employees 
All of these factors become pertinent in de 
termining the cost of insurance benefits 

and this is but a partial listing of variations 


The questions that follow are geared to 
permit inquiry into the following phases of 
the operation of a welfare fund: (1) Is the 


welfare fund in sound financial condition? 


(2) Is the benefit program being admin- 
istered soundly? (3) Are the rules of eligi- 
bility governing entitlement to benefits prop- 
erly geared to working conditions in the 
industry? (4) Is the insurance being pur- 
chased at the lowest possible net cost? (5) 
Are all employer contributions due to the 
fund properly accounted for? (6) Is the 
fund in any legal jeopardy? (7) Is there a 
clear, written record to substantiate all action 
taken by the trustees of the fund? 


Is Welfare Fund 
in Sound Financial Condition? 


Does annual income to fund exceed 
amount spent for insurance and administra- 
tion, and permit accumulation of operating 
surplus? What is relationship between sur- 
plus and reserve of fund and annual income 
to fund?—Reserves are needed in a fund 
to permit the continuation of the plan of 
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benefits during periods of depression or re- 
cession when income will fall off due to 
slackening employment conditions, Such 
reserves are also needed to meet the pos- 
sible contingency of increased insurance 
rates due to high claims experience. An 
excessive reserve is just as ill-advised as 
an inadequate one. As a general rule, a 
reserve should not exceed one year’s em- 
ployer contributions, The final reserve should 
not be acquired all at once but should be 
built up gradually over the first few years 
of the welfare fund. 


Are administration expenses reasonable? 
—This is a difficult question because there 
is no absolute test that can be applied. 
Each item of administration expense must 
be examined and tested against the neces- 
sities of the situation, Some general guides 
may be helpful, The salary or salaries in- 
cluded in administration should be exam- 
ined carefully. Generally, a welfare fund 
insuring up to 1,000 employees can be fully 
administered by one employee, often desig- 
nated as “welfare-fund manager” or “wel- 
fare-fund administrator.” As funds grow 
larger in terms of number of insured em- 
ployees, contributing employers and _ parti- 
cipating unions, additional help is generally 
warranted. Excessive staffing of fund offices 
or excessive salaries are usually indications 
of something being dcne unproperly. Good 
financial reports on administration expenses 
should not show any substantial amount 
listed under “miscellaneous.” Without care- 
ful study, it is difficult to evaluate the pro- 
priety of other administration expenses. 


Are surplus and reserve funds lying idle 
in checking account or are they earning 
interest in some type of insured savings 
account or other similar secure investment? 
—There are many federal savings and loan 
association banks throughout the country, 


paying 3% to 3% per cent interest per 
annum, which are fully insured by an 
agency of the federal government for ac- 
counts up to $10,000. associations 
are often used as a depository for surplus 
and funds. Local savings banks 
should be useful, too. 


Are books of welfare fund audited at least 
annually by certified public accountant?— 
Such audit reports should be submitted to 
all trustees and should not contain excep- 
tions which do not permit the accountant 
to furnish an unqualified certification, Ac- 
curate summaries of the audit report should 
be printed and distributed to each insured 
member and contributing employer, along 
with the details of benefit payments and 
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These 


reserve 


other pertinent phases of the operation of 
the fund. 


Is Benefit Program 
Being Administered Soundly? 


Are all claims for benefits generally paid 
within 24 hours after filing of proper claim 
forms? Are claim forms simple and capa- 
ble of easy completion? Are sufficient 
precautions taken to prevent some few mem- 
bers from abusing the benefits by filing im- 
proper claims?—When some few members 
abuse the welfare fund, claim payments are 
higher than they should be, rates of insur- 
ance either increase or stay higher than 
they should, and the majority of the mem- 
bers suffer because the plan can, therefore, 
not be improved. In some instances, such 
abuses can cause a reduction in the entire 
plan of benefits. Abuses generally occur 
when the fund permits Workmen’s Com- 
pensation claims to be paid through the 
welfare fund rather than under workmen's 
compensation laws. (Most welfare funds 
do not provide disability benefits when 
there is an occupatienal illness or accident 
involved.) In addition, employees are occa- 
sionally paid sickness benefits when not 
legitimately disabled or are paid loss-of- 
wage benefits for periods beyond the time 
they are actually disabled. By careful estab- 
lishment of claim procedures, such abuses 
can be prevented, to the advantage of the 
great majority of the members insured. 


Are employees encouraged to file proper 
claims?—Furnishing employees with well- 
written booklets and certificates describing 
the benefit program is extremely important. 
In addition, employees must be assisted in 
filing claims for all the benefits to which 
they are entitled. For example, when an 
employee’s wife gives birth, the employee 
is generally entitled to a “maternity” bene- 
fit, which takes care of the hospital bill, and 
an “obstetrical” benefit, which takes care 
of the doctor’s bill for treating the wife dur- 
ing pregnancy and delivering the child. 
(This assumes that the fund provides hos- 
pital and surgical benefits.) Many em- 
ployees file just for the maternity benefit. 
The fund office should then assist them in 
filing for the obstetrical benefit. 


Are accurate records maintained as to 
eligible employees ?—No hit-or-miss method 
can be used to keep track of the eligible 
employees. If more employees are con- 
sidered eligible than should be, insurance 
premium and claim costs will be excessive. 


If not enough employees are considered 
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eligible, the trustees can get an inaccurate 
picture of the finances of the fund and, when 
the facts evolve, the fund can be in serious 
financial difficulty. Maintaining accurate 
records in this regard is often more com- 
plex than might appear on the surface. 
The trustees of the fund should be certain 
that they understand the system being used 
by the fund office and that the system does 
produce accurate results, 


Are employees all given proper and clear 
instructions from fund office as to their 
claims and insured status?—Good form let- 
ters should be used to accompany al] checks 
for benefits and claim forms so that a mem- 
ber applying for or receiving benefits is 
never in doubt as to his benefits or the cor- 
rect procedure to follow in filing claims. 
When insurance terminates for any reason, 
adequate notice should be given and the 
employee should be advised of reinstate- 
ment and conversion rights. 


Are Rules of Eligibility 
Geared to Working Conditions? 


The rules should permit the eligibility of 
all employees regularly in the industry. 
Too-liberal rules will result in insuring 
many persons for whom employer contribu- 
tions to the fund do not pay for the benefits 
provided. Rules that are too strict will de- 
prive many regular employees of benefits; 
this is not the way to keep the finances 
of the fund on a sound basis. Adopting 
sound rules depends on a thorough study 
of working conditions in the industry. 

Full benefits 
for reasonable 
unemployment. 


be continued 
disability and 


also 


of 


should 
periods 


Is Insurance Being Purchased 
at Lowest Possible Net Cost? 


Was insurance carrier underwriting plan 
of benefits selected on basis of competitive 
bidding on net cost?—Selecting an insur- 
ance company by personal preference, by 
favoritism, by the sales talk of one of its 
representatives or by reputation can be a 
very costly affair for the welfare fund and 
can eventually hurt the insured employees, 
the contributing employers and the parti- 
cipating unions. The annual premium pay- 
ments to an insurance company are “gross” 
insurance The company 
uses such premium payments to pay out 
claims and to meet its When the 
claims and insurance company costs are 
less than the premium payments (as they 
generally are), the balance is returned to 


costs. insurance 


costs. 
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the welfare fund either as a “dividend” or 
a “retroactive rate credit.” The dividend 
subtracted from the premium payment then 
constitutes the “net” of insurance 
Although claims during a year are the same 
regardless of the insurance company selected, 
the amount of the insurance company charges 
over and above claims varies considerably. 
Among other things, such charges include 
the insurance company’s overhead and profit, 
The amount the insurance company charges 
is referred to “retention.” By proper 
competitive bidding, the trustees can deter- 
mine and select the insurance company with 
the lowest retention estimate. Retentions 
of insurance companies can vary consider- 
ably and thousands of dollars—millions in 


cost 


as 


large funds—can be saved by a fund by 
selecting an insurance company with the 
lowest retentions. Retention formulae of 


insurance companies vary by size of group 
insured, types of coverages, etc. An insur- 
ance company can, therefore, have the low 
est retention in one instance and the highest 
in another. An impartial and competent 
analysis of the competitive bids is essential 
in order for the the fund to 
make an intelligent, objective decision. 


trustees ot 


Are insurance company figures reviewed 
annually to be certain that only proper 
charges are being made against fund?—In- 


surance company personnel also use the 
erasers on their pencils. They, too, make 
occasional mistakes. As a result, all of 


their figures have to be checked carefully, 


since large sums of money are generally 
involved. Sometimes improper charges are 
included in their figures. Often, the im 
proper charges are listed under technical 
headings which are not easily understood 
by an inexperienced person. Compliance 


with the bid and proposals—which formed 
the basis of the insurance company’s being 
designated in the first place—is another im- 
portant of such 


Jecause similarity 


purpose annual review 
of the of the ol 
many welfare funds, and. possible confusion 
happens 


names 


numbers, it sometimes 


company 


in code 
that an 
claims against one fund that belong some 


insurance will charge off 


place else 


Are proper rates of insurance being 
charged by insurance company?—After the 
first year of operation, imsurance rates 


the claims 
When claims experi 


ence is good, rates should go down; when 


should be based experience 


of the preceding year 


on 


However, careful 


bad, they should go up 
analysis 1s required to be certain that the 
“claims experience” is determined accu 


If rates are not reduced when claims 
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experience warrants such reductions, nor- 
mal improvements in the plan of benefits 
are often precluded. 


Are proper insurance commissions being 
charged against case and are they being 
used to good advantage by welfare fund?— 
Part of an insurance company’s retention 
is the commission paid to the person or 
company designated by the trustees as 
broker or agent of record. The law of most 
states requires that even if the trustees 
don’t designate a broker or agent, the insur- 
ance company must nevertheless charge the 
fund with such commissions in its retention, 
so there is no saving to the fund if no 
broker or agent is designated. A few com- 
panies —very few—do not pay commissions, 
but their retentions generally include the 
“salary” or “bonus” paid to the person 
who should perform the services of a 
broker. Commissions are charged and usu- 
ally required by law, so that the trustees 
can obtain the needed technical advice of a 
competent insurance consultant. The broker 
selected by the trustees should be a well- 
qualified person or company having the 
experience and facilities for rendering all 
the needed technical services. The trustees 
should not use the designation of a broker 
as a political or personal “patronage” device, 


for they will then have to hire, at additional 


cost to the fund, the necessary technical 
services, The trustees should know the 
amount of the commissions paid to the broker 
and whether such commissions are the “mini- 
mum” required or whether commissions 
much higher than the minimum are being 
paid. Since the insurance company’s re- 
tention charge includes commissions, exces- 
sive commission payments will result in 
a higher net cost of insurance. It is also 
important that the broker or consultant be 
impartial so that there can be objective 
analyses of competitive bids and subsequent 
annual reviews of the insurance company’s 
experience figures. 

Are all policies of insurance of welfare 
fund with same insurance company 
cept for contracts with certain nonprofit 
organizations, all policies of insurance should 
be with the same insurance carrier. This 
generally results in a lower net cost of 
insurance. When policies are spread out 
over a number of insurance companies, it 
is generally the result of a broker’s desire to 
obtain excessively high insurance commis- 
sions. Insurance commissions are normally 
paid on a sliding scale based on annual in- 
surance premiums. By allocating the policies 
to different companies, the broker can 
start at the “top” of the commission scale 


546 


two or three times instead of once. The 
practice is also followed by some brokers 
even when the policies are with the same 
insurance company, in that they arrange 
with the insurance company to keep all 
policies “separate” for commission pur- 
poses. When policies of a fund are with 
more than one insurance company, there is 
a duplication of costs in printing certificates, 
claim forms, administration expenses, com- 
missions, etc., all of which cause the high 
net cost of insurance. Much of the same 
principle holds over when it comes to “switch- 
ing” insurance companies after the first 
year of the policy. Changing from one in- 
surance carrier to another is sometimes a 
sign of improper advice in selecting the 
first carrier or of an unscrupulous broker’s 
wanting to get “first year commissions” all 
over again. Renewal commissions are gen- 
erally less than one fourth of first-year 
commissions, The second carrier then has 
to duplicate the original first-year expenses 
of the first carrier, to the detriment of the 
welfare fund. 


Are Ail Employer Contributions 
Properly Accounted For? 


Are all employers following same system 
of contributions?—Sometimes, loose lan- 
guage is used in the collective bargaining 
agreement, regarding the exact basis of em- 
ployer contributions. Under these circum- 
stances, employers often interpret differently 
the obligation to contribute. Payments for 
periods of paid vacations, holidays, over- 
time hours, paid leaves of absence, etc., 
are the general items that cause confusion. 
In addition, many employers only pay for 
union members, although the collective bar- 
gaining agreement may make no distinction 
between union members and others repre- 
sented by the union for the purpose of 
collective bargaining. It is possible for a 
fund to lose as much as 10 per cent of 
contributions due the fund when the exact 
basis of contributions is not checked ac- 
curately by the fund office. 


Is there a system in effect for spot-check- 
ing of employer contributions?—It is gen- 
erally of value to have the certified public 
accountants for the fund “spot check” the 
payroll records of contributing employers to 
be certain that all contributions due the 
fund are being paid. This often discloses 
misunderstandings as to the exact basis of 
contributions and also errors in reporting 
and paying the exact amount due. The 
additional income received by the fund as a 
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result of such audits generally more than 
pays for the cost of the audits. Keeping 
check of employer contributions by indi- 
vidual posting to an employee’s card is ap- 
propriate in industries where employees 
change jobs frequently, such as the con- 
struction industry. When such records are 
kept, the employee can annually be fur- 
nished with a record of the contributions 
made on his behalf. This is perhaps one 
of the best checks of proper contributions. 
There are still other effective means for 
determining that the fund receives all income 
that is due. 


Are there many delinquent employers ?— 
What happens in the fund when an em- 
ployer doesn’t make the contributions due? 
The fund should have an effective method 
of collecting such outstanding contributions. 
Many funds follow the ill-advised procedure 
—as the oniy method of handling this prob- 
lem—of having the business agent of the 
union visit the employer to collect the 
money, This generally has the result of en- 
couraging delinquency for many marginal 
employers, in that they get to understand 
that the only time they have to pay the 
welfare-fund contributions is when the busi- 
ness agent comes around to collect. This 
system also has the effect of making the 
business agents “collectors” for the fund, 
with the result that they do not have time 
for their regular duties. Most funds have 
found more effective methods of collection 
which do not unduly involve the business 
agents of the union. It is obviously unfair 
to the employers who pay on time to permit 
other employers to be delinquent. 


Is Fund in Any Legal Jeopardy? 


Does fund comply with provisions of 
Taft-Hartley law (Labor Management Re- 
lations Act of 1947)?—In general, Section 
302 of the Taft-Hartley law sets forth 
certain requirements for welfare funds es- 
tablished in collective bargaining. When the 
trustees have disputes, provision must be 
made for arbitration. A trust agreement 
should be used to establish the fund, and 
annual audit reports must be made and kept 
available for interested parties. 

Does fund comply with rulings of Bureau 
of Internal Revenue?—After the first year 
of operation, the fund must apply for, and 
receive, approval as a tax-exempt organi- 
zation and thereafter must file informational 
returns, 


Does fund discriminate between union 
and nonunion members?—Many funds mis- 
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takenly provide benefits only for members 
of a union in good standing. Recent cases 
have held this to be discriminatory and 
require that the plan of benefits apply 
uniformly to all employees represented by 
the union for the purpose of collective 
bargaining. 

Do trustees of fund check all legal mat- 
ters with legal counsel ?— The importance of 
legal counsel for a welfare fund cannot be 
overemphasized, The trust agreement and 
insurance contract are two very important 
matters for attention of legal counsel. Legal 
action against delinquent contributing em- 
ployers, and similar problems, frequently 
arise during the operation of a fund. 


ls There Written Record 
to Substantiate Trustees’ Action? 


Are there written, approved minutes of 
all meetings of trustees?—There is far too 
much at stake for the trustees to leave 
decisions to “oral understandings.” Every 
action taken by the trustees should be in- 
corporated in the minutes of meetings. 


Do the trustees have written reports on 
all pertinent technical phases of the fund ?— 
Since the trustees of a fund serve in a 
fiduciary capacity, they may at some time 
be called upon to substantiate the action 
they have taken in spending the money of 
the fund. If they have relied on technical 
advice and reports, they should have copies 
of such reports as set forth in detail the 
basis of particular action. 


Summary 


It must be borne in mind that the above 
questions and comments cannot, and are 
not intended to, act as a complete guide 
to analyzing the operation of a welfare fund. 
They are merely intended as a first step in 
giving the average insured member and 
contributing employer (and perhaps some 
trustees) some insight into the reasons why 
welfare funds are somewhat complex and 
do not lend themselves to a simple “one 
question test” as to whether they are managed 
properly. 

Welfare funds developed through collec- 
tive bargaining have been of great help to 
employees and their families. These funds 
have provided a sense of security and help 
in time of need. Many employees who could 
not be protected in any other way now 
have, through welfare funds, valuable in- 
surance protection. Employers who par- 
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ticipate in welfare funds have recognized 
the contribution these programs make toward 
better employee morale and toward more 
harmonious and productive labor relations. 


With good management, welfare funds 
will have an ever-increasing value to the 
employee and his family, the employer, and 


the nation. [The End] 


Collective Bargaining 
in Public Employment 


By HARRY H. RAINS 


Professor of Industrial Relations, Hofstra College 


oe SEEMS to be a general belief 
that public employment offers more 
security than private employment. People 
are prone to believe that the government 
worker as such enjoys a far superior tenure 
of employment and, as a result, has a lesser 
interest in productivity or in the quality of 
his work performance. The idea of superior 
security of employment in so far as govern- 
ment employees are concerned has been 


disproven in many instances where it has 


been found, for example, that civil service 
employees on the federal employment rolls, 
even though they are termed “permanent,” 
may find themselves summarily out of em- 
ployment with the termination of a budget 
allocation for their particular division or 
unit operation. Such misapprehension as 
to security of government employment stems 
from remembrance of such employment 
within the framework of the depression 
period of job scarcity when regular employ- 
ment of any kind was clearly a very de- 
sirable and envied status. The high purchasing 
value of relatively modest government sal- 
aries during depression periods, however, 
has receded into the past, and the govern- 
ment employee’s wage rate has not kept 
pace with the advances enjoyed by the non- 
public employee in a sustained era of full 
employment. 

The element of security of employment 
has thus dwindled in significance for the 
average worker, in so far as tenure on the 
job is concerned, and is no longer’a rational 
justification for retarded wage scales and 
other terms and conditions of employment. 
Further, there is apt to be a good deal less 
red tape and restriction of opportunity in 
private employment than is found in pub- 
lic employment. 


The phenomenon of unionization and the 
collective representation of workers bar- 
gaining over the terms and conditions of 
their employment has, of course, grown 
tremendously since the early depression 
days. The growth of the organized labor 
movement is reflected in a membership in- 
crease from approximately 3 million in the 
early 1930’s to over 18 million workers 
today. This growth in unionization has not 
been paralleled by similar forms of repre- 
sentation for the government worker. 


However, there is a significant degree of 
representation to be found in civil service 
employees’ associations which try in various 
ways to improve the working conditions or 
wage rates and grievances appeals proce- 
dures on behalf of the government workers 
whom they represent. But recognition and 
acceptance of such associations by the gov- 
ernment (as employer) is varied and gen- 
erally limited. 


There is present in our economy today, 
through the significant powers attained by 
organized labor’s growth and its effective 
unionization of such key industries as coal, 
steel and rubber, perhaps as much public- 
welfare interest as may exist on a more 
obvious scale in such public-interest-vested 
government operations as police or fire de- 
partments. Conversely, there are many gov- 
ernment operations which have less public- 
welfare significance than their related coun- 
terparts in private employment. 

The element of ability and right to strike, 
which is recognized as a necessary ingre- 
dient for procurement of compromises at 
the bargaining table in private industry, is 
prohibited or penalized by loss of employ- 
ment in any bargaining situation where 
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government employees are represented. In 
support of restrictions on right to strike, 
government job responsibilities are frequently 
more attuned to public welfare. For example, 
the right to strike would seem completely 
incongruous and improper for employees 
directly concerned with government mainte- 
nance of public safety and preservation of 
order, Some areas of public transportation 
and public utilities are likewise vested with 
a very strong and direct concern with public 
welfare. 

It is incongruous, however, to find that if 
a utility worker is working in private em- 
ployment for a nonpublic employer, he may 
well have the right to strike and thereby 
imperil the welfare and safety of the public, 
whereas the same man, working for a gov- 
ernment-operated utility, would not have 
the right to strike simply by virtue of the 
fact that his employer was a government 
agency. 

The factors of ability to strike and the 
importance of the presence or absence of 
possible economic pressures at the bargain- 
ing table render pertinent a review and 
evaluation of the government as an employer. 


Basically, good morale and constructive 
relationships between employer and em- 
ployee stem from policies and from the 


outlook and understanding developed by 
persons in authority in the role of executive 
management. 

Executive management exists in govern- 
ment agencies just as it exists in a large 
corporation or a nonpublic corporation. In 
most instances, the importance of the out- 
look and the policy developed by the man 
at the top is significant in that it becomes 
the basis for instruction and guidance for all 
the other channels and levels of manage- 
ment. The employee at the level of contact 
with his immediate superior is thus affected 
by the policy developed or the failure of 
policy to be developed from top manage- 
ment. This holds true for employment situ- 
ations whether they be in public employment 
or in private employment. In private em- 
ployment there is, of course, the element 
of productivity and profit so vital to the 
continuance of the employment business entity. 


To a lesser degree, the absence of a profit 
motive in government agencies is compen- 
by constant pressures for govern- 
The development of good 
employment has been 


sated 
mental economy. 
morale in private 
recognized as a vital factor in the develop- 
ment and retention of the good productivity 
necessary for the continuance of a success- 
ful business enterprise. 
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Principals of good human relations have 
been studied and utilized by enlightened 
management to insure good morale and de- 
velopment of such employee relationships 
as will best preserve the competitive posi- 
tion of the company in its efficient produc- 
tion and sale of its product or services. 
This factor of competitive position of the 
employer entity is not pressing in govern- 
ment or public employment. It may well 
be that the pressure upon top management 
for the development of sound employee 
relations or for the development of a cli- 
mate of employment which would lend itself 
to maximum productivity and efficiency is 
not present; and because it is not present, 
the practice of good human relations in 
government employment may be more noted 
for its absence than its presence. 

Generalities should be avoided because of 
the variance in the efficiency of operation of 
different agencies or even branches within 
the same government agencies, which effi- 
ciency may vary according to the personality, 
the ability and the stature of the particular 
official in charge of a specific unit. How- 
ever, even the most enlightened, informed 
and able government official in charge of 
a department or a division may find himself 
seriously handicapped in his operations if 
policy statements have not been developed 
to permit him to operate within the normal 
limitations affecting any private business or 
government enterprise, 

Red tape is to be found in 
organization and particularly in government 
organizations where a rule book must be 
provided to insure continuity of staff direc 
tion on administrative policy A study of 
the operations ot various government agen 
cies within a single city, county or state will 
marked variation in personnel 


any large 


disclose a 


policies and their administration. For ex 
ample, policy on evaluation of job per 
formance, promotion procedures or even 
the handling of grievances for the worker 


will vary from department to department 
within a single agency and certainly between 
different government units within federal, 
state, county and city governments. We 
may find the complete gamut of phenomena 
from a situation wherein there is virtually 
no channel for the airing of an employee 
grievance or its appeal, to a unit where 
there has been developed a very 
while and completely democratic and fais 
individual 


worth 


grievance machinery wherein a1 
worker is insured the right to be heard upon 


review of some Management action ad 


affecting him individually im his em 


versely 


ployee relationship with the government. 
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All of which brings us to perhaps the nub 
of the discussion of this article which is 
concerned with collective bargaining in gov- 
ernment employment. This preliminary dis- 
cussion of the variance in personnel policies 
and practices of the government employer is 
pertinent because it is axiomatic in the field 
of industrial relations that “the employer is 
generally the best organizer for the union.” 

Union representation frequently comes 
into being to fill the vacuum created by 
defective or poor management policies. Just 
as labor legislation comes into being through 
the abuses of management or organized 
labor, so too do the appearance of employee 
desires and the development of the factual 
pattern of union or employee-association 
representation come into being most fre- 
quently through failure of management in 
the handling of employee relations. Thus, 
even in government employment such man- 
agement failures eventually develop the 
pressures which in turn bring about group 
representation, whether it be in the form of 
a civil service employees’ association, a pro- 
fessional group association, or even repre- 
sentation through one of the affiliated trade 
unions. 

It seems difficult to understand the appar- 
ent inability of government officials in 
important management posts to appreciate 
the government employee's need tor oppor- 
tunity for effective expression of opinion on 
the terms and conditions of his employment. 

Let us pause for a moment and examine 
some of the ostrich behavior that takes 
place when a union or employee group has 
come into being or appears on the scene 
and makes an effort to meet with top level 
government officials with respect to a re- 
quest for wage increases or correction of 
some other working condition which, in the 
opinion of the workers concerned, requires 
consideration. All too frequently we will 
find that the concerned government official 
will avoid like the plague any direct or open 
contact with such employee-representative 
group or any bona-fide straightforward dis- 
cussion of the problems involved. This 
reluctance is not abnormal or limited to 
government employment since it occurred 


widely in private business in the days prior 
to development of protective labor legisla- 
tion which established as public policy the 
worker’s privilege of selection of represen- 
tatives of his own choosing to represent him 
in dealing with management over terms and 
conditions of his employment. Since such 
is the policy of the country, as expressed in 
the preamble to the Wagner Act and the 
current National Labor Relations Act of 
1947, as amended, and within the state labor 
legislation and the constitution of the State 
of New York, it follows logically and equi- 
tably that government officials should recog- 
nize that this policy covers all workers and 
that the individual who works for the gov- 
ernment has no lesser rights as a citizen 
simply because of such public employment. 


The fluid and easy answer to the problem 
that the government worker need not work 
in government if he seeks union represen- 
tation, or desires it, is not an acceptable 
solution in this day and age when govern- 
ment employment has become a major and 
very important area of employment. It is 
estimated that today one out of every 12 
workers is a government employee. Trans- 
lated in terms of working population statis- 
tics, a very important percentage of our 
population receives its income through gov- 
ernment employment. It should follow that 
this important segment of our population is 
entitled to rights similar to those enjoyed 
by the rest of the working population as 
regards their representation rights over 
terms and conditions of their employment. 


I do not mean to infer that there are 
areas of public employment wherein a right 
to strike would not be distinctly contrary 
to the public welfare. In such areas of 
government operation, because of the very 
close relationship between health, safety, 
public welfare, and the maintenance of peace 
and order, the elimination of the right to 
strike is both logical and proper. However, 
the logic and propriety of such exception 
loses validity if the exception is extended to 
the many now-sensitive areas of government 
employment that are not any closer to public 
welfare than their counterpart operations in 
private employment. [The End] 


“In awarding government contracts, provisions are inserted against racial 
or religious discrimination in employment. If that is right and just and in accord 
with the principles of democracy, then it would seem equaily appropriate to guard 
against discrimination on grounds of union affiliation or lack thereof. However, 
the closed or union shop prevails in most of the establishments where the money 
of taxpayers is being spent.'’—Charles |. Faddis, The Freeman (July, 1957). 
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Constructive Employee Relations 


in Government 


By JOSEPH P. GOLDBERG 


The author is Special Assistant to 
the Commissioner, Bureau of Labor 
Statistics, United States Department 
of Labor. The views expressed in the 
article are those of the author and 
are not intended to represent an 
official expression of position by the 
United States Department of Labor. 


O DISCUSSION of the organization 
of government employees and the role 
which they can and do play should proceed 
without first looking to the policies and 
practices which are characteristic of the 
private milieu. Ours is basically a private 
enterprise system, and whether one agrees 
with the view that government is to be the 
“leader” or with the reverse view that gov- 
ernment should be the “follower” in its own 
labor-management relations, the bench mark 
for either view must be the practice pre- 
vailing in the private area. While govern- 
ment employment at all levels has been on 
the increase both relatively and absolutely 
since 1900, it remains a small proportion of 
the total work force. There are roughly 7.5 
million federal, state and jiocal government 
employees, comprising about 15 per cent 
of the nonagricultural work force and about 
10 per cent of the entire civilian labor force. 
Over 1 million of the 7 million, or about 
2 per cent of nonagricultural workers, are 
blue-collar workers in so-called governmental 
proprietary operations, such as public power 
projects, public housing and production of 
military and naval equipment involving 
operations and occupations comparable to 
private industrial and commercial under- 
takings. The other 6 million workers are 
predominantly white-collar workers employed 
in government agencies which are engaged 
primarily in functions uniquely associated 
with governmental administration. 
The practices in the private area can pro- 
vide a basis for focusing the numerous facts 
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which will be presented in this article on 
the nature, extent and goals of the organ- 
ization of federal employees, and on the 
nature and approaches to labor-management 
relations. This mean that any 
invidious comparison is intended; rather, 
it is a basis for determining the validity 
of the similarities and differences. 


does not 


In our free and democratic society, free 
association of workers and employers, re- 
spectively, is a basic tenet. The basically 
private and voluntary system of collective 
bargaining has been the concomitant of this 
free association. The great growth of col- 
lective bargaining during the past 20 years 
has, of course, been aided by the federal 
labor policy which is based upon “encour- 
aging the practice and procedure of collec- 
tive bargaining.” This statutory policy 
includes the requirement that 
bargain collectively when the majority of 


employers 


their employees indicate their support for 
unfair 
and 


a labor union, and it bans certain 
practices on the part of 
unions. But the entire collective bargaining 


without 


employers 


process can be conducted ever 
having recourse to government and the law 
It is through such bargaining, generally be- 
tween individual employers and trade unions, 
that wages and working conditions are de 


The 


interference in collective bargaining applies 


termined. aversion to governmental 


equally to interference in strikes. Concilia- 
tion and mediation have been the customary 
extent of 
private collective bargaining. 


participation in 
This 


sarily simplified version of collective bar- 


governmental 


neces- 


gaining in the private sector can be further 
pinpointed by summarizing what are per- 
haps the four major structural elements of 
the process: The first involves recognition 
of the 


unions of their own choosing. 


right of workers to organize into 
The second 
involves exclusive recognition of the right 
of a majority union to represent all the 
workers in a plant. The third is negotiation 
between union and management on wages, 
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working conditions and grievances. In- 
corporating the results of such negotiations 
in a written contract is the iourth. 


How different is the situation in regard 
to government employees? Whereas in the 
private area, the government policy is to 
keep hands off, the role of government as 
employer is an immediate bar to such a 
policy. It is the government with whom 
government employees and their representa- 
tives must deal. The position of the sov- 
ereign government as employer has been 
at the heart of many of those instances 
where government agency management offi- 
cials have refused to deal with representa- 
tives of governnient employees. Such officials 
have opposed formal recognition on the 
grounds that it would result in the yielding 
up of the sovereign authority through union 
agreement. Held to be anachronistic in the 
recent report of the Committee on Labor 
Relations of Government Employees of the 
American Bar Association, this view is still 
prominent in many areas. 

But progress beyond the government- 
sovereignty position does not provide ready 
answers to the manner in which govern- 
ment is to deal with its employees. The 


governmental structure is so complex that 
experience in the private area has only 


limited utility. In a private organization 
which is large enough to have specialization 
of functions, there may be differences in 
view between the operations department, 
the comptroller and the industrial relations 
department. But they are all within the 
same organization and, further, the union’s 
exercise of the right to strike and its effect 
on the company’s profits may force a fusion 
of views. In the federal government, policy 
determinations which have an impact on 
labor-relations conditions are separated be- 
tween the legislative and executive agencies. 
Congress makes policies through statutes 
and appropriates funds to carry out these 
policies. The executive agencies must rely 
on Congress for appropriations to administer 
the policies. Not only is there separation of 
the fiscal function, which is the source of 
funds for wages and salaries for govern- 
ment employees, but also Congress deter- 
mines a wide range of matters which are 
part of the collective bargaining process in 
private industry, including wages, fringe 
benefits, veterans’ preference and reductions 
in force. These, then, are matters over 
which the executive, direct-employing agen- 
cies have a voice only in administering legisla- 
tive determinations. Furthermore, within the 
executive branch the Civil Service Com- 
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mission lays down rules which are intended 
for uniform application in all of the ex- 
ecutive agencies. These rules apply to mat- 
ters which stem from Congressional legislation, 
such as veterans’ preference and reductions 
in force, as well as to such matters as 
security-case proceedings which are covered 
by executive orders. This whittles down 
further the area in which operating agen- 
cies of the government can exercise dis- 
cretion in dealing with their employees. 
Further, there is the wide divergence among 
the functions performed by the various agen- 
cies and their effect on the various types 
of personnel employed. This is most vividly 
emphasized by many quasi-industrial func- 
tions performed by the Defense Department, 
in contrast with the customary governmental 
functions performed by white-collar workers 
both within the Defense Department and, 
more generally, in other executive agencies. 


An oft-quoted statement by President 
Roosevelt in 1937 summarizes the many 
facets involved in the approaches to gov- 
ernmental dealings with the representatives 
of its employees: 


“Meticulous attention should be paid to 
the special relationship and obligations of 
public servants to the public itself and to 
the Government. All Government employees 
should realize that the process of collective 
bargaining, as usually understood, cannot 
be transplanted into the public service. It 
has its distinct and insurmountable limita- 
tions when applied to public personnel 
management. The very nature and pur- 
poses of government make it impossible for 
administrative officials to represent fully or 
to bind the employer in mutual discussions 
with Government employee organizations. 
The employer is the whole people, who 
speak by means of laws enacted by their 
representatives in Congress. Accordingly, 
administrative officials and employees alike 
are governed and guided and in many in- 
stances restricted, by laws which establish 
policies, procedures, or rules in personnel 
matters.” 


The unions of federal workers themselves 
have recognized that special approaches are 
necessary to deal with the probiems of 
working conditions in government. Even 
apart from the ban in the Labor Manage- 
ment Relations Act of 1947 on striking by 
government employees under penalty of dis- 
charge, many of the unions of government 
employees banned recourse to strike ac- 
tions. Traditionally, the unions of white- 
collar government workers have restricted 
their membership to workers in that sector. 
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If | were a worker in a factory, the 
first thing | would do would be to 
join a union. 

—Franklin D. Roosevelt 


Although blue-collar workers more gener- 
ally belong to craft or trade unions which 
represent the craft both in private and gov- 
ernment employment, the practice has been 
to establish separate locals for government 
employees where there are sufficient num- 
bers. The combination of consultation with 
administrative officials and legislative action 
is the recognized approach of the organiza- 
tions of government unions. There are formal 
and informal arrangements for consultation 
on differences arising out of administrative 
actions by an agency. When disagreement 
has persisted, however, the unions have 
sought Congressional actior. Generally, how- 
ever, the legislative area is reserved for 
matters over which Congressional authority 
is dominant, either through statutory policy 
formulation or through appropriations. Stat- 
utory determination of fringe benefits—that 
is, pensions, leave, overtime pay—channels 
activities on these issues. Union efforts to 
obtain Congressional relief result from ap- 
propriation cuts forcing curtailment of opera- 
tions. The significance attributed to legislative 
action by the unions is reflected in the title 
of a recent article by one union official: “We 
Negotiate with Congress.” 

These comments tend to point up the 
reasons for the fact that only in respect to 
one of the four elements of private collec- 
tive bargaining mentioned earlier—the right 
to join unions of their own choosing with- 
out fear of discrimination or reprisal—are 
federal employees fully comparable to their 
private counterparts. Federal employees were 
assured this right even before workers in 
the private sector. In the federal govern- 
ment, the enactment of the Lloyd-La Follette 
Act in 1912 sought to prevent interference 
with that right. It expressly guaranteed to 
postal employees immunity from reprisal 
for joining a labor organization which did 
not require them to strike against the 
United States. It guaranteed them the right 
to petition Congress for remedial legisla- 
tion. Since its passage, this statute has been 
regarded as a general expression of Con- 
gressional sentiment permitting government 
workers to organize without executive in- 
terference. 

How has organization of federal workers 
fared under this policy? Adequate statistics 
are lacking, but approximations can be 
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made. A rough estimate is that in the 
neighborhood of 750,000 of the total 2.5 
million federal workers belong to unions— 
in the neighborhood of one to three workers 
This is not unlike the estimate of one union 
member to three nonagricultural workers 
in the private sector. These figures, how- 
ever, warrant further scrutiny. Approxi- 
mately, one in two or better of the 750,000 
blue-collar workers belong, in the main, to 
one or another of the skilled craft unions. 
The postal workers are also highly organ- 
ized—approximately 60 per cent of 500,000. 
Classified workers, the white-collar workers 
in the government, including clerical and 
professional employees, number about one 
in six among the general civil service unions 
the American Federation of Government I:m- 
ployees and the National Federation of 
Federal Employees. As in private industry, 
organization lags among white-collar workers 
Membership is distributed between affiliated 
and independent unions. The 20 AFL-CIO 
unions in federal employment, with a claimed 


government membership of about 600,0C%, 
work together through the Government 
Employees’ Council. 

It is when one looks at the remaining 
three elements of the private collective bar 
gaining process that differences in the 
structural arrangements appear Part of 
the explanation for the difference rests in 
the fact that the general acknowledgement 
of the right to organize has not carried 
with it traditionally, either in theory oc: 
practice, the duty to recognize the organ 
izations of government employees. On the 
other hand, legal obstacles have not gen 
erally stood in the way of public officials 
dealing with unions; rather, there is a 
trend distinctly away from restrictions on 
the authority of public officials to grant 
recognition, But this is only a partial ex 
planation for the difference, for closer exami 
nation reveals instances of actual recognition 
and relationships which are not unlike those 
in private industry. And where there is not 
formal recognition, there are arrangements 
which involve direct conferences and consulta 
tions with representatives of the employees 


Before proceeding to a discussion of some 
of the specific types of situations, it is 
necessary to clarify the similarities and 
differences in the status of the white-collar 
and blue-collar workers in the federal gov 
ernment. With the exception of wage and 
overtime pay determinations, the same 
regulations are applicable to both groups 
of workers. In the case of wage determina- 


tion, however, there is a basic difference 
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between blue-collar workers and postal and 
classified employees. By statute, the wage 
rates of blue-collar workers are determined 
on the basis of prevailing rates in the 
locality. Pay rates for postal and white- 
collar workers are determined by Congres- 
sional action. 


The substantial differences which have 
developed in the labor-relations policies ap- 
plicable to blue-collar and white-collar 
workers may then be attributed to several 
factors. Blue-collar workers are engaged in 
occupations which traditionally have been 
well organized, and this has carried over to 
federal employment. Many of the opera- 
tions on which they are employed are in- 
dustrial in character, comparable to the 
operations in which the bulk of union 
organization exists in the private sphere. 
The contrast between the administrative 
discretion available to agencies in prevailing 
wage determinations and the legislative de- 
termination of wages permits of greater op- 
portunity for employee participation at 
various steps of the wage determination 
process. The combination of historic adminis- 
trative policies, ‘ndustry customs (where these 
are clearly delineated) and the union or- 
ganization’s enterprise is the significant fac- 
tor in blue-collar-worker relations. Out of 
these there has developed a range of policies 
which include informal consultation with 
employees and employee organizations, joint 
labor-management (that is, union-government) 
review of wage recommendations and full 
collective bargaining. These are carried on 
along with activity in the legislative sphere 
for, as in the case of white-collar workers, 
all conditions other than wages are the 
product of legislative action. 


The wage board precedures for blue- 
collar workers provide at least for em- 
ployee consultation. The administrative or- 
ganization of the wage-board systems varies 
among the agencies according to specific 
needs and historic practices. Defense De- 
partment wage determinations are central- 
ized; in other agencies, there is bureau 
autonomy under general departmental poli- 
cies and review. The wage boards consist 
of administrative officials who are generally 
familiar with occupational classification and 
wage practices. Local wage boards include 
representatives of the major agency facili- 
ties in the area and may inelude depart- 
mental representatives. Representation is 
accorded to employees or their representa- 
tives under the wage-board procedures of 
all of the agencies. The employee repre- 
sentatives are provided the opportunity to 
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submit data on firms and occupations to be 
surveyed. The procedures include posting 
of lists of firms and occupations to be sur- 
veyed so that amendments can be sug- 
gested. Following the surveys, conferences 
or hearings may be held to inform em- 
ployees and their representatives of the firms 
and jobs surveyed. 


The procedures may include provision for 
formal or informal appeal from the surveys 
and the recommendations of the wage 
board or technical staff. In the case of the 
Navy Department, a formal procedure sub- 
jects determinations of the Office of In- 
dustrial Relations to review by the bipartite 
Navy Wage Committee, which includes 
union as well as Navy Department repre- 
sentatives. Other agencies make provision 
for the handling of appeals at local levels 
or, if necessary, on up through channels to 
the Secretary’s office for final decision. 
Union advice is frequently obtained prior 
to promulgation of broader policies relating 
to personnel. 


Only a minority of blue-collar workers is 
covered in direct negotiations between gov- 
ernment agencies and union representatives, 
and the forms of negotiations for this 
minority provide interesting contrasts. The 
negotiations covering Government Printing 
Office workers arise out of a specific legis- 
lative requirement; the results of these 
negotiations are subject to the approval of 
the Joint Congressional Committee on Print- 
ing. For employees of the Tennessee Valley 
Authority, the Bonneville Power Adminis- 
tration, the Bureau of Reclamation and the 
Bureau of Mines, formal agreements and 
arrangements for wage determinations are 
the product of individual administrative 
policies. 

The TVA act provides for wage deter- 
mination on the basis of prevailing wages. 
It has formal agreement with the Tennessee 
Valley Trades and Labor Council, repre- 
senting 15 unions of employees in the trades 
and labor classifications, as well as with the 
Salary Policy Employee Panel, represent- 
ing six unions of white-collar workers. The 
agreements specifically recognize the dis- 
tinctive character of government empioy- 
ment as follows: 


“The parties to this agreement recognize 
that TVA is an agency of, and is account- 
able to, the Government of the U. S. of 
America and therefore must operate within 
the limits of its legal authority and re- 
sponsibility, and cannot surrender the ulti- 
mate authority of the United States. In 
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this agreement TVA management and the 
Panel recognize that management and em- 
ployees are engaged in a program devoted 
to the public service. 


“TVA and the Panel recognize that co- 
operation between management and employee 
unions is important to tne accomplishment 
of the public purpose for which TVA has 
been established. They recognize also that 
such cooperation can best be furthered by 
clear-cut mutual understandings between 
TVA and the employee unions arrived at 
through the process of collective bargaining. 
Therefore, TVA and the Panel, on behalf 
of the employees it represents, agree to 
establish conference machinery and pro- 
cedures to determine rates of pay, hours of 
work, and conditions of employment, to ad- 
just grievances which may arise between 
employees and their supervisors, and to 
promote systematic union-management co- 
operation on matters of mutual interest. 
All negotiations between TVA and the 
Panel are conducted within the provisions 
of the TVA Act and other applicable Fed- 
eral laws and regulations.” 

Recognition at TVA is based on 
jority recognition. The procedural arrange- 
ments for collective bargaining include de- 
tailed steps for joint determination of wages. 
In only three cases since 1933 has a dis- 
pute arisen which required decision by the 
Secretary of Labor. 


ma- 


Agreements covering the Bonneville Power 
Administration and several Bureau of Rec- 
lamation and Bureau of Mines operations 
are permitted under Department of Interior 
regulations. These regulations permit agen- 
cies and bureaus to negotiate agreements or 
statements of labor policy with organiza- 
tions representing blue-collar workers. This 
policy acknowledges specifically the over- 
riding requirements of federal laws and 
orders, as well as the rights of individuals 
and minority organizations to be heard on 
proposed agreements or statements of policy. 
The scope of dealings with the organiza- 
tions of white-collar federal employees is 
more restricted in the absence of adminis- 
trative authority over wage determination. 


The organizations of white-collar federal 
employees deal more informally with the 
agencies. These organizations are frequently 
informed by the agencies of contemplated 
changes in personnel policy, and an oppor- 
tunity for consultation is provided. Griev- 
ance machineries have been established in 
all of the agencies. The Civil Service Com- 
mission has directed that all agencies have 
grievance machinery to provide prompt 


Collective Bargaining Institute 


attention to an employee's “expressed feel- 
ing of dissatifaction with aspects of work- 
ing conditions and relationships which are 
outside of his control.” Standards for the 
grievance-machinery arrangements are set 
on the basis that these are to produce a 
procedure “to improve morale, working 


conditions and efficiency.” The commis- 
sion’s instructions recognize that details 
4 

will, of course, differ from agency to 


agency, because of differences in point of 
view or in prevailing conditions.” The 
standards include the following: 


(1) An opportunity for both supervisors 
and employees to take part in formulating 
machinery. 

(2) The director of personnel or other 
appropriate official reporting directly to the 
head of the agency to have full responsi 
bility for the administration of the procedure 


(3) A simple procedure for presentation 
of the grievance from the immediate super- 
visor to the head of the agency to be 
devised. 

(4) The employee to have the right to 
designate a representative of his own choos- 
ing to present grievances; the procedure is 
to state explicitly that employees have a 
right to join or to refrain from joining 
employee organizations or associations, 


(5) Opportunity to be accorded the em- 
ployee for a hearing before an ad hoc or 
permanent impartial committee prior to ap- 
peal to the agency head. 

The subjects customarily covered under 
these relate to charges of inefficiency, de 
motion, classification of position, reduction 
in force, performance rating, change in 
duties, discrimination, and charges of viola- 
tion of a specific regulation or policy. In 
one agency, the procedure calls first for 
recommendations on an unresolved matter 
by a three-man board, then to the bureau 
chief for resolution, with the right of ap- 
peal to the secretary. 

How do the organizations of federal em- 
ployees view these arrangements? One 
union official recently acknowedged that 
the Navy Department today recognizes “that 
the unions have a right to any 
problem affecting 
cluding wages, hours of work and condi- 
tions in employment.” However, he pointed 
to the “informality” of recognition as the 
basis for difficulties. This view received 
similar expression last year in a bill sup- 
the federal employee unions 


discuss 


Federal employees, in- 


ported by 


specifically granting recognition to unions 
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to represent their members in grievance 
procedures. It also provided that policies 
affecting working conditions, safety, in- 
service training, labor-management coopera- 
tion, grievances, transfers, leave, promotions, 
should be subject to joint discussion and to 
arbitration in the event of disagreement. 
Union spokesmen contended in the hear- 
ings on the bill that in the absence of 
statutory support, existing good relations 
can be terminated at administrative whiz. 
Furthermore, they claimed numerous situa- 
tions where policies were being determined 
without consultation with employees or 
their representatives. Frequently, it was al- 
leged, representatives of employees were 
not recognized as such. 

Opposition to proposals for such legisla- 
tion came from the Civil Service Commis- 
sion and the management officials of several 
government agencies who contended that 
such formalization would preclude the kind 
of adaptation to the requirements of par- 
ticular agencies which has been permitted 
under existing policies, that adequate ma- 
chinery for consultation with unions on 


policy questions and for handling employee 
grievances is already established, and that 
compulsory arbitration would remove deci- 
sions from control of the responsible gov- 
ernment official. 


In concluding, I wish to reiterate the 
obvious complexity in dealing with the ap- 
proaches to constructive employee relations 
in so gigantic and diffuse an organization 
as the federal government. But the fact of 
complexity is not an obstacle to forward- 
looking approaches which will enhance em- 
ployee morale and ensure efficiency of 
operations—for these are essential to pro- 
vide public services at the least possible 
cost. The turnover that is induced by dis- 
satisfied employees results in loss of skills, 
the necessity for recruiting and retraining, 
and resultant cost increases and loss in effi- 
ciency that cannot be excused. Rather than 
an obstacle, complexity can be a continuing 
challenge to the forward-looking public ad- 
ministrator who is interested in a meaningful 
approach to dealing with his employees and 
their organizations. [The End] 


Constructive Employee Relations 


in Police Departments 
By PETER KERESMAN 


Secretary, Police Conference, State of New York 


\ HILE THE THEME of this confer- 

ence—“collective bargaining”—does not, 
in a practical way, fit the policeman’s job 
as it does industrial labor, the topic of this 
panel, “Constructive Employee Relations in 
Government,” applies to us directly. It is 
of intense interest to our organization, the 
Police Conference of the State of New 
York, which is made up of 196 police units 
having a membership of approximately 40,000. 
The conference was formed 32 years ago 
for the purpose of constructive employee 
relations in government. This meant to us 
a more satisfactory job and better condi- 
tions, and more effective and efficient police 
service. This banding together of police 
units also had the advantage of providing 
municipal officials with the combined think- 
ing of policemen on law enforcement problems. 
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In labor relations, policemen are con- 
trolled by the principles and practices of 
civil service, as are other government em- 
ployees; and yet, it is interesting to note, 
the policemen are public officers. Still, in 
a third way, they operate as a quasi-military 
organization. They are subject to continu- 
ous supervision, and when assigned to duty, 
they are on their own responsibility and 
must exercise their own judgment in the 
enforcement of our laws. 


Local policemen were the first in public 
service to be provided with a pension; this 
dates back to 1857. It was granted in 
recognition of the hazards and responsibili- 
ties associated with police duties. These 
local pension systems were designed to fit 
the needs. 
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However, in 1940 the policemen of the 
state were injected into the state retirement 
system, which was created, in the first 
instance, for state employees in sheltered 
positions and which did not take into con- 
sideration the unique nature of police serv- 
ice. In other words, it was not tailored for 
the policeman’s job. It is still unsatisfactory 
to policemen. 

The policeman’s duty is unique in public 
service. While the policeman has all the 
economic problems of the worker in industry 
without many of the advantages of industrial 
employment, he hasn’t the clean-cut, direct 
and positive legal right to collective bar- 
gaining that obtains in industry. 

The late President Calvin Coolidge said 
that “the police officer has chosen a profes- 
sion that he must hold to at all peril—a 
great and honorable duty, to be greatly and 
honorably fulfilled.” 

3ut the President did not stop there, of 
course. He added: 

“But there is toward the officer a cor- 
responding duty of the state (or municipal- 
ity). It owes him a generous compensation 
for the perils he endures for the protection 
of society. It owes him the knowledge of 
security that is to be his from want in his 
declining years. It owes him a measure that 
is due to the great impertance of the duties 
he discharges.” 

To seek a living wage and normal work- 
ing conditions, the policeman must rely on 
the fairness of municipal officials to whom 
he is compelled to take his case. In this 
respect, policemen have not been notably 
successful. In many instances, they have 
been compelled to appeal to the public in 
the form of a referendum. 

Even this right had been protested. It 
had to be legally acquired, although clearly 
defined in our state constitution. 

Governor Alfred E. Smith referred to 
this right, when he signed into law Chapter 
805, in 1920, which provides for the “right 
of appeal to the Legislature, or to any public 
officer, board, commission, or other body, 
for the redress of grievances.” 

However, the inability of policemen to 
secure through municipal officials a cost of 
living wage and normal working conditions 
has obtained for many years. This is re- 
sponsible for the loss of many trained men 
who went into industry. 

Instead of developing constructive em- 
ployee relations in police departments, mu- 
nicipal officials lowered standards for new 
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entrants. On this basis, some new men 
were secured, but many of these served in 
uniforms for a short time and, in turn, se- 
cured industrial jobs, leaving police ranks 
greatly reduced in strength. Law enforce- 
ment suffered. 

It was only this year, on a state-wide 
basis, that policemen were granted a 40-hour 
week, and that was mandated by the legisla- 
ture and the governor in the interest of 
public safety. It should be noted, however, 
that even this necessary labor condition was 
opposed by municipalities for ten years. 

On the other hand, let us note, too, that 
only when police departments did give men 
better pay and working conditions were 
men attracted to police ranks. 

Constructive employee relations must exist 
in police departments. Municipal officials 
have the same responsibility toward police- 
men that business management has toward 
its employees—a responsibility discharged 
in sO many instances with profit to the 
whole American economy. 

Constructive employee relations means, 
first, career men and efficient operations. 
In turn, there is profit. 

I could cite many authorities on the 
fallacy of avoiding a living wage and normal 
working conditions for policemen, but time 
does not permit this. I would like to cite 
one, however. J. Edgar Hoover, director 
of the United States Department of Justice, 
said in his law enforcement bulletin of May, 
1956: 

“Assuredly, a major obstacle to efficient 
law enforcement as well as a prime factor 
in the inadequate manpower problem, is the 
present low police pay scale. Too woefully 
low to properly attract and maintain the 
corps of career-type officers needed in 
modern law enforcement, police wages on 
a national basis fall below the average an 
nual salary paid to skilled workers 
False economy in regard to essential police 
protection is indeed ironic in view of the 
staggering toll exacted each year by the 
vast criminal horde.” 

Constructive employee relations in police 
departments is something well worth the 
combined efforts of policemen, municipal 
officials and the public. Development of 
these relations is good municipal govern- 
mental administration. 

How are these to be developed? That 
brings another pertinent question. What 
about the future of law enforcement? We 
have been learning the hard way that when 
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law-enforcement strength lessens, law viola- 
tions increase. The number is shockingly 
high, and mounting. 

This points to the obvious fact that mini- 
mum police standards must be established 
and wages based on the cost of living must 


be provided by state aid. Otherwise, we 
are obviously leaving up to municipal of- 
ficials of varying degrees of business and 
administrative ability the extent—the amount 
—the quality of law enforcement. That is 


not working out. [The End] 


NATIONAL EMERGENCY DISPUTES—Continued from page 528 


the facts involved in the dispute, and submit 
their report to him, without recommenda- 
tions. Provision should be retained for pub- 
licizing the report. 

Thus, in the event the bargaining negotia- 
tions collapsed and a strike was inevitable, 
the President would have available the 
board’s report. In effect, this would permit 
the President—if he so determined—im- 
mediately to direct the Attorney General to 
seek an injunctive order, without curtailment 
of any production, 

(2) The injunction period should remain 
the same—80 days. 

(3) If the injunction were granted by the 
federal court, the matter would be returned 
to the same board of inquiry. During the 
next 60 days, the board would be em- 
powered to direct its efforts to conciliate 
and mediate the dispute. 

(4) At the expiration of the first 60 days, 
if the dispute were still unresoived, the 
board would submit its report to the Presi- 
dent, including recommendations, for the 
guidance of the parties to the controversy. 

(5) During the next 15 days—between 
the sixtieth and seventy-fifth day of the 
injunction—the same board of inquiry would 
be authorized to issue a final and binding 
decision for the settlement of the dispute. 


(6) During the last five days, if the im- 
mediate parties agreed upon terms which 
would result in a satisfactory conclusion of 
the controversy, regardless of whether it 
conformed to the board's decision, then the 
dispute would be ended and the injunction 
dissolved. 

(7) However, if the parties failed to agree 
on a settlement and also refused to adhere 
to the board’s decision, the Attorney Gen- 
eral would proceed to have the federal court 
dissolve the injunction. 


(8) Simultaneously therewith, it would 
be mandatory upon the Attorney General, 
under such amended act of Congress, to 
proceed forthwith to secure a writ of seizure 
from the federal court.” Such seizure order 
would direct the government to take physi- 
cal possession of the employer’s property, 
without prejudice to further, private nego- 
tiations between the parties. Included in 
the seizure order would be a provision 
directing the employees to continue work- 
ing.” Furthermore, the order would also 
provide that in the event of a settlement, it 
would be retroactive to the date of seizure.” 

(9) In a case of prolonged failure to ad- 
just differences through private negotiations, 
such seizure would be continued, with the 
right of adequate compensation, as deter- 
mined by due process of law.” 


Conclusion 

In summary, the remedy advanced here 
is definitely not conducive to harmonious 
employer-employee relations. However, it 
is proposed only as a last resort in the 
negotiational process. In the final analysis, 
if we would compare the record in the steel 
industry, it would indicate that three strikes 
occurred in that industry from 1946 to 1952. 
Prior to each strike a board was in ex- 
istence, or established, for the purpose of 
issuing recommendations to guide the par- 
ties in their negotiations. In each instance, 
the board issued its recommendations, which 
were thereafter the subject of negotiations; 
in each instance, they were initially rejected 
by the parties. Ultimately, the final settle- 
ment reached included only slight modifica- 
tions of those recommended by the boards.” 

It may therefore be hoped that by reason 
of the very existence of such statutory pro- 
vision, this type of legislation will never 


need to be employed. [The End] 


2 See Emergency Labor Law, ‘Steel Seizure 
Cases,"’ a special report (Commerce Clearing 
House, Inc., June 3, 1952). 

* This provision is probably repetitious, as 
the employees would then be working directiy 
for the federal government and, as such, are 
excluded from the coverage of the act (Sec. 
2(2)). 
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*% See George W. Gobel, ‘‘An Alternative to 
the Strike,’’ 6 Labor Law Journal 83 (February, 
1955). 

* *'Steei Seizure Cases,’’ cited at footnote 22. 

* See Murray M. Rohman’s article in The 
University of Colorado Studies (General Series 
No. 832, April 15, 1955), Vol. LV, No. 27, p. 101. 
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Problems 


Retail Exemption Covers 
Wholesale Unit 


In Louisiana, one local grocery store was 
a super, super, supermarket. It offered food- 
stuffs in its market and grocery, cooked 
food at its barbecue stand, cocktails in its 
lounge, liquor in its package store, and live 
and dressed chickens and eggs at its poultry 
department, and it prepared and served 
meals at its restaurant. It was the poultry- 
department operation which caused the Sec- 
retary of Labor to bring a suit against the 
owner for FLSA minimum wage and over- 
time pay violations. 

Some of the dressed poultry was cooked 
and served at the restaurant and at the 
barbecue stand. Some was sold at the 
grocery and market. Occasional quantity 
sales were made to individuals for parties. 
But the majority of the sales of the poultry 
department were made to hotels and res- 
taurants. This was wholesale business. 
Based on this fact and a stipulation that 
more than 25 per cent of the gross income 
of the department was received from sales 
for resale, the Secretary of Labor com- 
menced an action on behalf of the workers 
employed in the poultry department against 
their employer for violations of the federal 
wage-hour statute. This stipulation also de- 
clared that more than 75 per cent of the 
sales of the entire enterprise were retail in 
nature. 

A question to be resolved in Mitchell v. 
Gammill, 32 Lapor Cases { 70,729, was 
whether the poultry department was a unit 
of the grocery or was segregated from 
other departments. The Fifth Circuit af- 
firmed a trial court’s decision and held that 
the poultry department was a unit of the 
grocery similar to the other departments. 
The court chose a realistic approach to the 
problem; after considering the particular 
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circumstances, it concluded that—even though 
the departments conducted different types 
of business—the whole business was a single 
“establishment,” and all its operations were 
a functional entity and were conducted at 
a distinct physical location. 


The court relied upon A. H. Phillips, 
Inc. v. Walling, 9 Lapor Cases § 51,196, a 
decision of the Supreme Court, for statutory 
application. Likewise to be resolyed was 
the question: Was this an instance of two 
businesses which, although proprietarily 
united and—perhaps—functionally related, 
were nonetheless functionally distinct. The 
proper treatment to be accorded to verti- 
cally and horizontally related businesses is 
not defined by decisions involving whole- 
sale warehouses serving chain stores which 
could have been served as well by other 
companies, as in the cited. Similar 
cases are Wolferman, Inc. v. Gustafson, 15 
Lapor Cases 64,708, and Armstrong v. 
Walling, 12 Lawor Cases 9 67,743. The first 
of these involved candy kitchens maintained 
by a chain food store, the second a con- 
commissary which prepared 
lunch counters in railway 


case 


cessionaire’s 
sandwiches for 
stations. 

One of the indicia of an “establishment” 
within the meaning of the retail exemption 
is its being a distinct place of business physi- 
cally; another is its operating as a functional 
entity. These tests were met, and the court 
noted that this case did not—like some 
other cases decided—deal with the “periphery” 
of the exemption which a large employer 
engaging in retail trade obtains by virtue 
of the letter of the statute. 


The court noted that the purpose of 
Congress was to insure exemption to “the 
corner grocery store man.” It said: “The 


general store or department store is by its 


nature varied. The corner store operator 
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is not noted for the precise delineation of 
his functions or his scrupulous adherence to 
the accepted categories of business, In 
providing that up to 25% of the transac- 
tions need not be retail, the statute recog- 
nizes that such a business establishment’s 
activities will quite likely not be homogeneous,” 


This limitation was not exceeded, how- 
ever, since more than 75 per cent of the 
transactions of the entire establishment were 
retail in character. If the poultry depart- 
ment had been operated as a separate busi- 
ness, the department would not have quali- 
fied for a retail exemption because the 
majority of its sales were for resale by 
hotels and restaurants. The application of the 
exemptions depends upon the retail charac- 
ter of the entire business; those exemptions 
may apply even to departments within the 
retail establishment which engage mostly in 
wholesale transactions. 


Women's Wages Applied to Men 


“Let sleeping dogs lie,” is advice as 
good today as in the times of Dickens’ 
David Copperfield. A flophouse operator on 
New York's Bowery, no doubt more familiar 
with Mickey Spillane than with Dickens, 
kicked the sleeping dog which had been put 
to bed in 1937 by the Supreme Court when 
it held state minimum wage laws for women 
constitutional. 


New York, like some 21 other states, 
issues mandatory wage orders from time to 
time, for the protection and welfare of 
women and minors employed in particular 
industries. These administrative orders are 
enforced by the state under its police power 
in the way that the federal wage laws are 
enforced under the government’s commerce 
power. A hotel-industry wage order, issued 
by the state industrial commissioner and 
enforced against flophouses, raised constitu- 
tional issues which recently split New York’s 
highest court just as they split the federal 
High Court 20 years earlier. 


Male workers in flophouses cannot be 
paid less than the minimum wage fixed for 
women and children in the hotel industry, 
declared the New York Court of Appeals 
in Lyons & Company v. Corsi, 32 LAsor Cases 
{ 70,722. Some believe that this decision 
in effect created a minimum-wage law for 
men even though the mandatory wage order 
which established wage minimums in the 
hotel industry had as its purpose the pro- 
tection of women and minors, not men. 


In an attempt to effectuate the aim and 
purpose of minimum wage orders in general, 


560 


the legislature enacted, as part of the labor 
statute of the state, a “supplementary pro- 
tection” section which provided that “no 
male twenty-one years of age or over shall 
be employed in an occupation at less than 
the minimum standards or rates of wages 
fixed for women and minors in such occupa- 
tion under a minimum wage order.” The 
court reasoned that although this coverage 
dealt directly with the wages of men rather 
than of women, it had a reasonable relation 
to the enforcement of the general policy of 
protecting women and minors in the indus- 
try. Men could not be hired at lower wages 
and compete with women and minors for 
the same jobs. 


Flophouses were included in the enforce- 
ment of the provisions of the wage order. 
By its terms, the wage order included “lodg- 
ing houses.” Flophouses are cheap lodging 
houses which, for 35 to 60 cents per night, 
provide a place to sleep “to men in the 
lowest strata of society.” Some of the fre- 
quenters of these lodging houses are em- 
ployed to perform necessary menial jobs at 
a small wage, such as bed-making and floor- 
cleaning. This makes it possible to accept 
male lodgers at low rates by reducing oper- 
ating costs. However, women are forbidden, 
by New York City regulation under penal 
sanctions, to fill these positions. 


The flophouse operator raised several de- 
fenses to the application of this wage order 
to his business. His arguments immediately 
call to mind the decision of the United 
States Supreme Court in West Coast Hotel 
Company v. Parrish, 1 LAvor Cases § 17,021. 
There the Court was called upon to review 
again the proposition that states may enact 
minimum wage laws for women. The Su- 
preme Court in 1923, in Adkins v. Children’s 
Hospital, 261 U. S. 525, 43 S. Ct. Rep. 394, 
originally held minimum wage laws passed 
for the protection of women and not for 
men to be an unconstitutional infringement 
on the freedom of contract. In 1937, the 
Court reversed itself. It believed that the 
then-recent economic experience of the 30's 
indicated that workers are defenseless when, 
as a class, they are in an unequal bargaining 
position because of sex. The statement of 
Justice Holmes, in his dissent in the Adkins 
case—which became the prevailing opinion 
in the West Coast Hotel Company case— 
sums up the nature of state minimum wage 
laws: “This statute does not compel any- 
body to pay anything. It simply forbids 
employment at rates below those fixed as 
the minimum requirement of health and 
right living. It is safe to assume that women 
will not be employed at even the lowest 
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It is estimated that $1 billion more 
in revenue could be collected if less 
of a distinction were made between 
capital gains and ordinary income. 
—Stanley H. Ruttenberg, Director, 
Department of Research, AFL-CIO. 


wages allowed unless they earn them, or 
unless the employer’s business can sustain 
the burden. In short the law in its char- 
acter and operation is like hundreds of so- 
called police laws that have been upheld.” 

The employer contended that the “supple- 
mentary protection” was not a minimum 
wage act for women and children but rather 
it was an unconstitutional general minimum 
wage act for men. The New York court 
appeared to believe otherwise, and declared 
that it was not such a general statute, since 
its prohibition against employment of men 
in certain industries at wages lower than 
those fixed for women in the same industry 
was limited and regulated. Also, it was by 
no means a certainty that a state general 
minimum wage act for men would, in fact, 
be unconstitutional. The court cited U. S. v. 
Darby, 3 Lapor Cases § 51,108, which held 
the Fair Labor Standards Act regulation 
of wages valid: “ it is no longer open 
to question that the fixing of a minimum 
wage is within the legislative power and 
that the bare fact of its exercise is not a 
denial of due process under the 5th more 
than under the 14th Amendment.” Also: 
“Similarly the statute is not objectionable 
because applied alike to both men and 
women.” By way of conclusion, the state 
court in dicta said that the legislature could 
take notice that the needs of men for main- 
tenance and health are not tess than those 
of women and the wages ordinarily paid to 
men in a given industry are not less than 
those of women. 

If the employer was not successful in 
awakening these legal dogs from judicial 
slumber, he could at least take comfort in 
the knowledge that some do not believe 
them all to have been sleeping, though they 
lie inert. The dissenting opinion in Lyons & 
Company v. Corsi recalls the now-famous 
dissent of Justice Sutherland, joined in by 
Justices Van Devanter, Reynolds and Butler 
in the West Coast Hotel Company decision. 
It was the opinion of these Justices that 
the “economic conditions which have super- 
vened” may warrant a fresh reconsideration 
of the issue of minimum wage laws but that 
the “Constitution does not change with the 
ebb and flow of economic events.” In sup- 
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port of minimum wage legislation it has 
been urged that great benefits will result 
in favor of underpaid labor on the one hand 
and the danger of such legislation is that 
the minimum will tend to become the maxi- 
mum. “But with these speculations we have 
nothing to do,” the dissent continued. “We 
are concerned only with the question ot 
constitutionality.” So it was in the dissent 
in Lyons & Company v. Corsi. 

minors are em- 
ployed in flophouses, these have been classi- 
fied as “hotels” by the industrial commis- 
sioner. The places are hotels in name only; 
they furnish none of the services ordinarily 
furnished by hotels. The supplementary- 
protection section of the state labor statute 
has as its object the making of more jobs 
available for women by eliminating wage 
competition with men. If this came 
within its scope and purpose, it would pro- 


Although no women or 


case 


vide more jobs for women by eliminating 
competition with men for jobs as domestics 
in flophouses on the Bowery. But no em 
ployment of women is allowed there. This 
demonstrated to the dissenting justice that 
the statute could not possibly 
intended to cover this situation 
to consider this as a male minimum wage 

as the employer contended—is a mistake 
The constitutionality of such a minimum 
wage would be upheld on the basis of some 
reasonable related evil, the pay 
ment to men of less living wage 
Said the court: “But this statute does not 
purport to prevent the payment of less than 
a living wage to men who are engaged in 


have been 


However, 


such as 
than a 


occupations in which women are not em 
ployed. Its purpose and effect is the same 
as though it provided that occupations in 
which women are engaged shall be reserved 
for women, at least to the extent of 
being available to men at lower wages.’ 


not 


“Whatever relation to the police power 
this statute could have,” continued the dis 
sent of Justice Van Voorhis, “arises by rea 
son of its effect upon women not upon 
men.” It was not equivalent to an equal 
pay-for-equal-work for women who 
perform the same work as men. Rather, its 
effect is to insist “that these men shall be 
paid more than their worth” 
for the reason that it would endanger the 
morals and health of women if they, rather 
than men, performed these domestic jobs 
in flophouses. 


law 


Services are 


Cornish Hens and the FLSA 
Rock Cornish Hens 


many a board their 


Game have graced 


introduction in 
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Unless more employers stiffen their 
spines and begin to exercise their 
right to speak their views and stoutly 
pursue their just interests in labor 
matters, the right itself may atrophy 
from disuse-—Horace E. Sheldon, 
Director of the Industrial Relations 
Department, Commerce and Industry 
Association of New York, Inc. 


1950, but it was not until recently that the 
Secretary of Labor had a go at this new 
eating item. Then it was in a federal court 
rather than at a dinner table, The originator 
and principal supplier of this gourmet’s 
delicacy was restrained from working em- 
ployees in his packing plant in excess of 
40 hours per week unless he paid them time 
and a half for all overtime worked, in ac- 
cordance with FLSA provisions. 

The employer contended that these em- 
ployees were exempt throughout the year 
from both the minimum wage provisions 
and the overtime pay provisions of the 
federal wage-hour statute, either as agri- 
cultural workers or as employees handling, 
storing or packing agricultural products 
within the area of production, The federal 
trial court held otherwise in Mitchell v. Idle- 


Wild Farm, Inc., 32 Lapor Cases { 70,730. 
The gante hen was produced as a result 
of a cross between a White Cornish cock 


and a White Rock hen. After extensive 
work and experimentation with different 
elements of crossing, housing and feeding, 
a unique breed of “delicate, temperamental bird 
which must be handled with restraint and 
utter cleanliness throughout its brief life” 
was created. Started out on a small scale, 
the business of raising and marketing these 
birds expanded rapidly. To keep up with 
the demand, the employer—originator of 
Rock Cornish Game Hens—began to work 
emvloyees at his slaughtering and process- 
ing plant more than 40 heurs a week on 
many occasions. They were not paid over- 
time for the work in excess of 40 hours. 

The birds must be killed when six and 
one-half weeks old and weighing one and 
one-half pounds, This will mean that they 
will weigh one pound when dressed. Once 
killed, the birds must be cooled immediately 
and then packed m individual plastic bags 
and kept under refrigeration until cooking 
time. If not so packed, a bird “will lose 
a great part of its moist, delicate and sweet 
flavor and its appeal as a gourmet item.” 
In the early years, employees who now 
slaughter and pack the game hens also 


562 


participated in their raising. Increased busi- 
ness size has brought about specialization, 
so that none of the packing-plant workers 
are involved in raising the birds. In 1956, 
some 40 employees working an average of 
eight-and-a-half hours overtime each week 
received no overtime pay. 


Their employer contended that he had 
qualified for a FLSA agricultural exemption 
on the basis of bringing his plant’s opera- 
tions within the broader meaning of “agri- 
culture” under the federal statute, The law 
defines agriculture in two ways: (1) the 
“primary” meaning, “farming and all its 
branches” and (2) the “broader” meaning 
of “any practices [whether or not 
themselves farming practices, which are] 
performed by a farmer or on a farm as an 
incident to or in conjunction with such farm- 
ing operations.” In Farmer's Irrigation Com- 
pany v. McComb, 16 Lapor Cases § 65,217, 
the United States Supreme Court charac- 
terized the situation in these words: “The 
question is whether the activity . . . is 
carried on as part of the agricultural func- 
tion or is separately organized as an inde- 
pendent production activity.” 


This problem of whether the employer's 
plant operations could be included in the 
broader meaning of “agriculture,” as more 
recently dealt with in Maneja v. Waialua, 28 
Lapor Cases § 69,224, never arises, according 
to the federal district court, because the agri- 
cultural facilities are completely divorced 
from the slaughtering and packaging opera- 
tions—geographically and operationally. Be- 
cause of the growing demand for the bird— 
round-breasted, finely grained, all white meat 
and uniquely sweet—the employer arranged 
with outside farmers to raise one-day-old 
chicks which he had purchased at the hatch- 
eries. Title to these birds remained in the 
employer who originated them; he paid for 
their feed, bedding and vaccine, as well as 
a penny a bird per week to the outside 
farmer. The birds were raised under the 
supervision of the employer, whose em- 
ployees spent about ten minutes a week 
inspecting the game hens at hen houses of 
the farmers hired to raise them. By 1956, 
about 94 per cent of all the defendant’s 
Rock Cornish Game Hens were being raised 
in that manner and he was raising only the 
remaining 6 per cent on his own farm, 
where the slaughtering and packaging plant 
was located. 


The employer also tried to bring his oper- 
ations within the area-of-production exemp- 
tion established by the Fair Labor Standards 
Act. But this exemption is limited to “quasi- 
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industrial” activities which are beyond the 
scope of ordinary farming but within the 
specified area of production. The parties 
stipulated that the employer was within this 
area, and the employer contended that his 
plant operations came within the meaning 
of “handling, packing, storing or preparing” 
in Section 213(a)(10) of the FLSA. 

The federal trial court looked to the Su- 
preme Court decision in Maneja v. Waialua 
on this point and concluded that, even though 
the plant was located within the area of 
production, the year-round exemption for 
handling, storing or packing of agricultural 
products did not apply, since the exemption 
was not intended to cover the same activity 
for which a separate 14-week yearly over- 
time pay exemption is granted for the han- 
dling, slaughtering and dressing of poultry 
or livestock. 


Blacklisted Contractors 
May Not Conceal Identity 


Concealing their identities, two business 
partners bid successfully on three government 
contracts. The reason behind their changing 
of their business firm’s name was the fact 
that they had been previously found to have 
violated wage payment requirements under 
the Walsh-Healey Act while performing a 
contract during World War II. After in- 
vestigation and a hearing, they were black- 
listed, for the Secretary of Labor made no 
recommendation for leniency. That was in 
April, 1950. 

After the war, in 1946, the partnership 
name had been changed. In 1950 and, again, 
in 1951, the partnership bid and received 
two more government contracts, which it 
completed. In December, 1951, a third gov- 
ernment contract was awarded it. Upon 
discovery by the government that these 
contractors were on the list of those barred 
from receiving contracts, a stop order was 


issued and the contract was canceled, 


though only partially fulfilled. 


The third contract was for sleeping bags. 
By the time the stop order was received, 
material for 11,000 bags had been cut. The 
government accepted over 12,000 sleeping 
bags after the hidden identity of the con- 
tractors became known, but refused to pay 
for the delivered and accepted sleeping bags. 
The contractors brought a suit to recover 
not only for the contract price of the com- 
pleted and accepted bags, but also for the 
loss of profits on the balance of the contract. 


The United States Court of Claims in 
Paisner, d.b.a, Quality Manufacturing Company 
v. U. S., 32 Lapor Cases § 70,699, allowed 
the government, instead, to recover from 
the contractors all the profit made on the 
two previous contracts. In addition, it al- 
lowed the government to withhold the profits 
on that portion of the uncompleted contract 
performed prior to cancellation, as well as 
to recover for damages incurred in removing 
the goods from the contractors’ plant. Con- 
gress did not intend to inflict greater pun- 
ishment on ineligible contractors than it did 
on violators of the labor standards of the 
Walsh-Healey Act, declared the court. Such 
violators do not forfeit the payments they 
receive. The public-contracts statute is si- 
lent on punishment of ineligible contractors. 

The court mentioned that subsequent re- 
moval of the contractors from the ineligible 
list—blacklist—in May, 1952, by the Secre- 
tary of Labor did not retroactively validate 
the government awarded to the 
contractors whose identity was hidden 


contracts 


The Walsh-Healey Act provides that, in 
the absence of a recommendation by the 
Secretary of Labor, no government contracts 
can be awarded firms guilty of violations of 
the law until three 
the date on which the Secretary determines the 


years have elapsed from 


breach to have occurred. 


HOW TO GET THE MOST FROM MEDIATION—Continued from page 536 


be understanding; to understand, there must 
be communication. Full mediation 
as part of the communication function can 
bring an end to the dispute at the earliest 
possible moment, and the parties can return 
to their normal peaceful relationship. 


use of 


In conclusion, the “tool” of mediation is 
both useful and practical, ready always to 
be used by the union and the company. 
Mediation is a skill the mediator continues 
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to sharpen with each new experience, and 
new experience adds to his skill as a 
The field of labor-management 

moving at a rapid and 
must be alert 
Ours 1s a society 


each 
mediator. 

relations is 
everyone involved to devel 
opment and change. that 
calls for constant vigilance and all-out per 


pace 


formance, and we must go forward together 
to find peaceful and fair settlements of dif 
Full use of mediation is a step in 


{The End] 
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that direction 
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Arbitration 


Decisions « « « 


Developments 


Federal Era of Arbitration 


Arbitration provisions appearing in col- 
lective bargaining agreements affecting in- 
terstate commerce are now enforceable in 
federal courts under federal law, “regard- 
less of the law of the State in which the 
controversy arises,” declared the general 
counsel of the Amalgamated Clothing Workers 
of America, AFL-CIO, speaking before the 
American Bar Association meeting in New 
York recently. 

Reporting for the association’s committee 
on labor arbitration at American Bar Asso- 
ciation sessions, the union’s counsel, William 
J. Isaacson, characterized the recent de- 
cisions by the United States Supreme Court 
(Textile Workers v. Lincoln Mills of Alabama, 
32 Lapor Cases { 70,733, Goodall-Sanford, 
Inc. v. Textile Workers, Local 1802, 32 Lapor 
Cases {{ 70,734 and General Electric Company 
v. Local 205, Electrical Workers, 32 Lapor 
Cases § 70,345) as entrance upon a new 
era for labor arbitration—‘‘a federal era.” 


He referred to the majority decision of 
the High Court rendered on June 3, as a 
result of which he claimed that federal 
courts may enforce labor arbitration pro- 
visions in union contracts under Section 301 
of the Labor Management Relations Act. 
Questions still to be answered, he noted, 
are whether the federal government has 
taken exclusive jurisdiction in this field and 
whether arbitration enforcement under a 
labor agreement may still be brought in a 
state court, 

The Supreme Court decision in the Lincoln 
Mills case had to pass “through or around 
many legislative, judicial and constitutional 
obstacles” and was claimed by the clothing 
workers’ union to be “another important 
milestone in the federal-state relationship.” 

The prevailing opinion of the Court held 
that “the agreement to arbitrate grievance 
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disputes is the quid pro quo for the agree- 
ment not to strike” during the life of the 
collective bargaining contract. Differing 
state laws and a variety of state court de- 
cisions on enforcement of arbitration pro- 
visions had resulted in considerable confusion 
in this area of labor-management relations, 
Mr. Isaacson pointed out. The decisions of 
the High Court have gone a long way to 
clearing this up, he said. 

The labor attorney predicted some early 
tests as to whether the federal law only 
parallels or actually supplants state law, 
which, in the latter instance would no longer 
exist, in this area, as “an independent source 
of private rights.” He has interpreted the 
Court’s holdings as emphasizing the need for 
a “uniform system of national law in the 
field of labor-management relations.” 


In conclusion he declared: “If both State 
and federal systems of law are held to co- 
exist there is a strong possibility that con- 
fiicting rules will apply with respect to the 
same contract and that the same result 
must be a mad scramble between the 
parties to initiate proceedings in that court 
whose substantive rules promise the more 
favorable result.” 


Right to Arbitration 
Depends on Contract 


Claims for vacation pay were adjudged 
not arbitrable where the right to such pay 
was conditioned upon an employment rela- 
tionship as of April 15, even though the 
workers making such claims were still 
employed at that date. The reason: The 
contractual right to vacation pay ended 
with the union contract, which had expired 
on March 15. 

A New Jersey court was called upon to 
decide whether the dispute which existed 
was arbitrable in Botany Mills, Inc. v. Textile 
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Workers, 32 Lasor Cases § 70,705. The con- 
tract provided that every employee em- 
ployed on April 15 “during the life of the 
agreement” would be entitled to vacation 
benefits. The court conceded that the em- 
ployment status of the workers making 
vacation pay claims was a debatable issue 
and, therefore, a proper subject of arbitra- 
tion. However, the contract expired on 
March 15. To hold otherwise, one would 
be compelled to disregard the plain lan- 
guage of the contract. “They failed to anti- 
cipate the state of affairs which actually 
came tc pass and did not provide for it,” 
commented the court. 


The court stated that it was sure that 
had a new contract been negotiated con- 
taining more generous vacation benefits, 
these workers would not contend that the 
vacation benefits contained in the old con- 
tract were to apply. 


ls Off-Job Behavior 
Basis for Discharge? 

Discharge is the most severe penalty im- 
posed upon an empluyee by the employer 
to maintain discipline in the work force. 
The gravity of the implications of this 


penalty are of such magnitude that beth 


legislative and contractual limitations have 
been placed upon the employer to assure 
that discharge has been “for just cause.” 
The vast majority of union contracts pro- 
vide that the justness of the employer’s 
decision is finally subject to determination 
by arbitration. 


Generally the question of whether a com- 
pany may discipline an employee solely on 
the basis of off-job behavior is not new. 
Sut an award rendered by Robert P. Brecht, 
between the Penn-Dixie Cement Corporation 
and the United Cement, Lime & Gypsum 
Workers International Union, brought to light 
a factual circumstance which may be re- 
garded as unique. The union contract in op- 
eration provided for a discharge for reasonable 
cause as the only means of company disci- 
pline. While on vacation an employee, with 
several years seniority and a blameless rec- 
ord, was involved in an incident which 
resulted in his arrest, being charged with a 
felony and later released upon bail. While 
the technical arrangements for placing this 
employee on bail were taking place, he was 
unable to report to work on time. The 
company suspended him. The union claimed 
that this suspension was in reality a 
discharge. Subsequent to this the worker 
was tried and convicted and sentenced for 
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the commission of the crime charged. He 
received a suspended and was 
placed on probation. 


sentence 


The union represented by Bernard N. 
Katz, contended that the company did not 
have the right, under the collective bargain- 
ing contract in force, to invoke any disci- 
plinary action other than complete discharge 
not suspension. The only right specifically 
spelled out in the union contract was dis 
charge, which the company may exercise. 
This did not mean that other forms of 
discipline such as disciplinary layoffs were 
excluded. But that was to be resorted to 
only when the parties mutually agree in a 
particular situation that something less severe 
than discharge may be exercised. 

The union posed the problem whether an 
employer may intrude upon the privacy of 
a worker’s personal life. “There is no pos- 
sible basis for justifying an intrusion.” The 
union added that “Defensible exceptions 
to this as a working principle may be found 
but not in the instant case.” 

On two occasions in the past, Penn-Dixrie 
employees were. charged with crimes but 
were retained until a final 
their cases was made by the civil authori 
ties. In this case the company, represented 
by George Coffin, contended that the em 
ployee admitted committing the felony and 
that, pending a final disposition of the case, 
the company was within its rights to in- 
definitely worker until the 
sentence was imposed, 


disposition ol 


suspend the 


The question was viewed differently by 
each side. The union contended that the 
disciplinary action, if taken, should be dis 
charge, whereas the contended 
that it be designated suspension. 


company 


The arbitrator, in making his award, took 
the position that suspension for an indefinite 
period with the company 
discretion as to re-employment is so close 


exercising sole 
to discharge or dismissal, that both can be 
looked almost synonymous, The 
arbitrator did not that the distinc 
tion between suspension and dismissal was 
drawn sharply enough to offer an appro 
priate vehicle to rule generally upon the 
company’s right to use forms of discipline 
other than discHarge. 


upon as 
believe 


The company implied that this employee 
would be a safety risk to his fellow employees 

What did the employee do? 

Since it was not within the proper func- 
tion of the arbitration 
employee on the charges, the details of the 
incident were not reviewed by the arbitra- 
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tor, “lest by implication such review would 
be in some way misinterpreted.” But in the 
award the arbitrator mentioned the “infor- 
mation” filed against the employee which 
charged him with “Burglary, pointing deadly 
weapon, malicious mischief....” A sup- 
porting charge stated that he “did then 
and there unlawfully, playfully, and wantonly 
discharge a certain deadly weapon. “ 

“The company was justified initially in 
flagging down [the employee] for 
some thorough investigation before putting 
him back to work but this it failed to do,” 
declared the arbitrator. “Having made no 
thorough analysis of all the relevant factors 
; ,” including the employee’s history of 
employment with the company and_ his 
status as a citizen, and, having thereby 
failed to demonstrate even remotely any re- 
lationship between the crime and the em- 
ployee’s likely instability on the job, the 
company nevertheless used the felony as 
the basis for excluding him from employment. 

The company had maintained that con- 
viction of a felony was proper cause for a 
dismissal. But it did not retain him on the 
job until his trial. The conviction cannot 
be properly transposed to the time -of being 
charged with the commission of a crime or 
to the time of discharge. The conviction 
had no relevancy to the discharge. 

It is true that the crir.e involved vio- 
lence, but until such time as he was proven 
guilty by trial, he must be considered inno- 
cent, as blameless as one who is in fact 
under no indictment. The proceedings upon 
which the company in this case based its 
discharge were no more than the formulation 
of charges against the employee. “Refer- 
ence to the technical appearance of a guilty 
plea does not alter this one iota,” concluded 
the arbitrator. 


Worker Reinstatement 
After Arbitration 


A study of 207 arbitration decisions indi- 
cates that two thirds of the workers rein- 
stated in their jobs as a result of arbitration 
have worked out satisfactorily, in the opinion 
of the employers involved. These were the 
findings of Arthur M. Ross of the Uni- 
versity of California’s Institute of Indus- 
trial Relations. 

No further disciplinary problems developed 
with respect to 70 per cent of the workers 
reinstated. Of 38 unions answering the 
questionnaires on the history of reinstated 
workers, none stated that such employees 
had received anything other than fair treat- 
ment following return to their jobs. 
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One thing was evident: In most instances, 
the discharged workers ranked low in sen- 
iority. More than half—according to Mr. 
Ross’s findings, delivered at the Tenth 
Annual Meeting of The National Academy 
of Arbitrators—had been with their em- 
ployers less than five years and 28 per cent 
less than two years. Only 18 per cent had 
more than 11 years of seniority at the time 
of discharge. This survey showed that em- 
ployers believed that the decision of the 
arbitrator was correct in 35 per cent of the 
cases providing full back pay to a rein- 
stated worker, 47 per cent providing partial 
back pay, and 37 per cent providing no back 
pay. The chief reason assigned by employ- 
ers to disagreement with the awards (in 67 
cases) related mostly to the merits of the 
decisions rather than the practical outcome 
of the award, 


What Price Arbitration? 


The typical cost of an arbitration of dis- 
pute runs between $250 and $375-—of which 
$200 to $300 is in arbitrator’s fees, $50 in 
administrative fees and about $25 in other 
costs. If stenographic records are made, 
as they are in 23 per cent of some 1,183 
cases recently analyzed by the American 
Arbitration Association, the costs will be 
higher. Of course, the increased cost of 
living affects the cost of arbitration, too. 
Costs are moving up. 

The arbitration process is no inexpensive 
means of settling grievances. The biggest 
item is the arbitrator’s fee. These fees are 
generally paid on a daily basis and will 
range all the way from $25 to $200 a day. 
In 1954, when this survey was made, the 
prevailing fee was approximately $100 a 
day. It has been reported that today arbi- 
trators earn up to $300 and the average 
is proportionately higher than in the past. 

Most of the cases—four fifths—required 
one day of hearing. The hearings lasted 
over two days in about 11 per cent of the 
arbitrations. In half the cases the number 
of study days required was equal to or less 
than the number of hearing days. Costs 
which may be included are traveling ex- 
penses, meals, rental of meeting rooms, 
long distance telephone calls and telegrams. 

The “Unions are proud of the service 
they render in taking member’s grievances 
before arbitrators, but the process isn’t 
cheap,” declared the International Associa- 
tion of Machinists. Expenses are split be- 
tween the local union and the company 
usually. 
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CURRENT LITERATURE 


The Common Law 


The Lion and the Throne. 
Drinker Bowen. Little, Brown and 
pany in association with the Atlantic Monthly 


Catherine 
Com- 


Press, 34 Beacon Street, Boston, Massa- 
chusetts. 1957. 652 pages. $6. 
If for nothing else, Sir Edward, Lord 


Coke, well may be remembered—by arbi- 
trators, at least—for one decision made over 
300 years ago in the Vynior case. In 1609, 
this jurist declared that private, voluntary 
arbitration ousted courts of their jurisdiction 
and that agreements to arbitrate could not 
be enforced except by suits for breach of 
contract. Precedent of this decision was 
carried over into the colonies and weighed 
heavily on the subsequent history of arbitra- 
tion, for much of the advantage of arbitra- 
tion was lost. 

Anglo-American jurisprudence owes a 
great deal to Coke. Though history records 
that he was Queen Elizabeth’s attorney 
general, chief justice under James I and 
Parliament Member under Charles I, Coke 


left an indelible stamp upon free govern- 
ment in England and here. “Right rea- 
son and the common law,” expounded so 


often by the “lion” in Westminster court- 
rooms, gave birth to constitutional govern- 
ment as we understand it today. Though 
Magna Carta is credited with being the 
“mother of Parliaments” it was through 
Coke that Commons gathered its strength 
to do as it wished, not as it was told by 
the sovereign. 

Catherine Drinker Bowen, the author, has 
now completed tracing the story of free 
government in this, the third book of a 
series. She has done for Coke what she 
had done so well for Justice Holmes in 
Yankee From Olympus and for our second 
President in John Adams and the American 
Revolution. She gives personality to, and 
creates understanding of, the persons who 
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helped shape events which affect us today. 
Although Coke never set foot on American 
soil, no one reading this book subtitled 
“The Life and Times of Sir Edward Coke 
(1552-1634)” can fail to see, in the struggles 
of our own forebears in America, parallels 
with the Parliamentary struggles fought by 
Coke. His battles were not for the moment, 
but for states as yet unfounded 


It has been said that what Shakespeare 
has been to literature, what 
to philosophy and what the translators of 
the Bibie have been 
been to the public and private law of 
England. Miss Bowen adds that the Peti 
tion of Right, of which Coke was the prime 
champion, served as model for our 
Revolutionary fathers and can be called one 
of three great documents of English liberty. 


sJacon has been 


to religion, Coke has 


own 


“Let the judges be lions,” said Bacon, in 
advocating the supremacy of the Crown to 
the law, “but lions under the throne How 
ever, Coke did not see all law proceeding 
from King James, first Stuart to reign in 
England. Rather, it was his 
that “common law hath admeasured the 
king’s prerogative.” In championing Parlia 
ment against the King, Coke declared the 
king to be under no man, but under God 
and the law. This concept ended the Middl 
Ages, and today began. 


contention 


To Coke’s change of direction, the author 
applies the term “transmutation.” This 
change was logical, she asserts, for Stuart 
England under James was not Tudor Eng 
land under Elizabeth. In the latter's reign, 
Coke was the merciless prosecutor of Essex, 
Raleigh, “Gunpowder plotters,” 
senters from the Church of 
England. From an attorney general who 
took full advantage of Star Chamber proce 
dures and confessions—which Coke clearly 
points out were never procured by virtue 
of the common law but, under the preroga- 


and all dis 
established 
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tive of the Crown, by torture—Coke’s trans- 
mutation to a “Commons” man advocating 
public trials and habeas corpus will prove 
interesting to professionals as well as to the 
lay public. 


The writer says: “I make no claim to 
the discovery of new material. My aim is 
introduction, evocation; I hope that my book 
will recall a great man long forgotten.” 
This modest goal has been achieved. Of 
course, students of the common law will 
always refer to Coke as the man who 
enunciated the rule in Shelley's Case, just 
as his Institutes of the Laws of England and 
The Reports will be remembered. But, most 
important, he will always be remembered 
for the rule in Bonham’s Case. It was the 
most controversial dictum of Coke’s life 
—one of those public statements which, as 
history progresses, men seize upon and in- 
terpret according to their need.” Coke 
declared that “in many cases the common 
law will control acts of Parliament and 
sometimes adjudge them to be utterly void; 
for when an Act of Parliament is against 
common right and reason, or repugnant, or 
impossible to be performed, the common 
law will control it and adjudge such Act to 
be void.” It was this declaration which 
echoed down the centuries. In 1765, when 
a Stamp Act was passed in Parliament, 
voices in the American colonies were heard 
to shout: “An Act against natural equality 
is void” and “against Magna Carta and the 
natural rights of Englishmen, and therefore, 
according to the Lord Coke, null and void.” 
Though Coke might be astonished at the 
use to which Bonham’s Case was put, his 
motto reverberated in colonial courtrooms 
and a federal convention to aid in construct- 
ing a United States Constitution that created 
a Supreme Court of judges to pass on 
legislation and interpret it: “The law is the 
safest shieid.” This is Coke’s everlasting 
contribution to all of us and it is his fame. 


Puerto Rico's Industrial Boom 


Industrial Tax-Exemption in Puerto Rico. 
Milton C. Taylor. The University of Wis- 
consin Press, 811 State Street, Madison, 
Wisconsin. 1957. 172 pages. $3.50. 


There are two sides to the coin of tax 
exemption as an inducement to industry. 
The practice has come m for some con- 
siderable criticism—nay, vehement condemna- 
tion. However, it has proved a boon to the 
economy of the jurisdiction offering indus- 
trial tax exemption and this is the story 
of Puerto Rico as told by the author. 


The Commonwealth of Puerto Rico dur- 
ing the past ten years has lifted itself up by 
the bootstraps above the level of almost 
universal poverty. This recovery is prin- 
cipally attributable to an embryonic indus- 
trial revolution in the form of an influx of 
manufacturing firms from the mainland of 
the United States. 


Industrial tax exemption has been given 
most of the credit on the island for this 
movement of capital and entrepreneurship 
from the mainland. This is the conclusion 
of the developmental agencies, nearly every 
public administrator, most social scientists, 
and even, apparently, the taxpaying public. 
As a result, tax exemption has been pub- 
licized more than any other lure and is 
even looked upon as the open sesame that 
will guarantee an industrial future. 


The critics of tax exemption have de- 
veloped a substantial case to support their 
position. And even in those instances in 
which tax exemption is acknowledged to 
have some effectiveness in attracting indus- 
try, the device is often criticized as a crude 
instrument of social control. It is said that 
a tax subsidy tends to attract hobo indus- 
tries that are likely to cost more through 
the provision of governmental services dur- 
ing their temporary stay than is gained by 
a real contribution to a community. Ex- 
emptions are also claimed to be often too 
inclusive in terms of scope and duration, 
with the result that the minimum subsidy 
necessary to insure the desired stimulus is 
generally exceeded. 

Then, tax exemption has been accused 
of being destructive of sound principles of 
taxation. Equity features have been em- 
phasized in the criticism that new enter- 
prise is subsidized at the expense of earlier- 
developed business, and this undermines the 
“root concept of equal rights for all and 
special privileges for none.” It has been 
noted that exemptions result in a narrowing 
of the tax base, with consequent difficulties 
in maintaining adequacy of governmental 
revenue. Tax subsidies have also been 
scored because of technical difficulties of 
tax administration and on the grounds that 
they constitute government support without 
control, 

Notwithstanding this array of objections, 
however, tax exemption appears to be viewed 
in Puerto Rico as the principal stimulus 
behind the new industrial development on 
the island. There appears to be little appre- 
ciation, moreover, of the reputation of tax 
exemption as a perverse, inequitable, and 
even unethical device. How tax exemption 
can be so universally maligned in public 
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finance literature and yet at the same time 
ride the crest of congenial public support 
and political favor in a particular area sug- 
gests the raison d’étre for Mr. Taylor’s com- 
prehensive inquiry into the industrial tax- 
exemption program in Puerto Rico. 


Mr. Taylor undertook this study after 
two years’ residence in Puerto Rico as a 
lecturer in public finance at the University 
of Puerto Rico (1951-1952) and as consult- 
ant and director of the Office of Research 
and Statistics, Department of the Treasury, 
San Juan, Puerto Rico (1952-1953). He 
is now on the staff of the Department of 
Economics and Highway Traffic Safety 
Center, Michigan Siate University. 


Although industrial tax exemption in Puerto 
Rico is quite different from that on the 
mainland of the United States, yet in its 
possible effect it is dissimilar to similar 
devices that are used at the present time in 
other underdeveloped areas. Puerto Rico is 
the only area in the world that has the 
singular advantage of being within the tariff 
area of the mainland of the United States 
but not subject to federal taxes. The effect 
of tax exemption in Puerto Rico differs 
from that in Mexico, therefore, because 
there are no barriers to the free movement 
of people, goods, or money between Puerto 
Rico and the mainland of the United States. 
The effect would also be different in an 
area like Hawaii or Alaska, which are both 
subject to the United States income tax law. 
Puerto Rico, in other words, is a unique tax- 
exemption case; it is the only area within 
the United States’ economic and political 
complex in which it is possible for mainland 
entrepreneurs to obtain a virtually complete 
tax holiday for a limited period of time. 


Important findings of the author are as 
follows: (1) Subsidies should be either an 
effective inducement in attracting industry 
or they should alleviate difficulties in the 
early stages of operating a business. (2) 
Subsidies should be selective and flexible 
in order that the minimum amount is given 
to obtain the desired objective. (3) There 
is a presumption in favor of temporary 
subsidies. (4) Direct subsidies are generally 
preferable to indirect. (5) Subsidies should 
be available on a fair, equitable and im- 
partial basis. (6) Subsidies should not re- 
sult in an excessive burden on _ public 
administration. (7) Subsidies should be chosen 
in such a way that they do not derogate 
from the ultimate realization of gains by 
the whole of the population. (8) Subsidies 
should not be based on the expediency of 
promoting one country over another. 
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Health Insurance Plans 


Health Insurance: Group Coverage in In 
dustry. Richard N. Baisden and John 
Hutchinson. Institute of Industrial Rela 
tions, University of California, Los Angeles, 
California. 1956. 76 pages. 25¢. 

A marked feature ot American society 
in the last decade, point out the authors, 
has been the extraordinary development of 
health insurance plans by voluntary initia 
tive. This growth, the types of plans, the 
effectiveness they have demonstrated and 
the challenging issues they raise for the 
future are dealt with in this pamphlet. Pri 
mary attention is given to the economic 
problem of financing medical care for work 
ers and their dependents and to the variety 
of plans that have been devised for this 
purpose. The authors have analyzed the 
alternatives in relation to the needs they 
fill and have avoided endorsing any pat 
ticular type of plan. 

The authors participated in the educa 
tional and research project at the Institute 
of Industrial Relations which resulted in 
this book. Mr. Baisden is now principal 
extension representative for the southern 
division, and Mr. Hutchinson is co-ordi 
nator of labor programs for the northern 
division of the institute. 


Unemployment 


The Measurement and Behavior of Unem 
ployment. A Conference of the Universities 
National Bureau Committee for Economic 
Research. Princeton University Press, Prince 
ton, New Jersey. 1957. 605 pages. $7.50 


Contributors to this volume attempt to 
answer the questions: What is unemploy- 
ment? Where is it found? What are its 
characteristics? A recording of the pro 
ceedings of a conference held in Princeton 
September 17-18, 1954, the book seeks to 
remedy the widespread lack of understand 
ing of causes of unemployment by an ex 
ploration of statistics available on the subject 


Part I deals with the meaning and meas 
urement of full employment and unemploy 
ment. It includes papers and comments on 
partial and disguised unemployment, the 
secondary labor force, data from the Em 
ployment Security program and current 
statistics of the Bureau of the Census 


Part II considers the behavior of unem 
ployment in the United States, nine other 
western countries and the Soviet Union, 
discusses unemployment by locality and 
industry and gives an international com 
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parison of unemployment rates. Each paper 
is followed by comments of experts. 


Role of Engineers in Industry 


Effective Utilization of Engineering Per- 
sonnel, Labor and Industrial Relations Cen- 
ter, Michigan State University, East Lansing, 
Michigan. 1957. 53 pages. $1. 

The increasing ratio of engineers to work- 
men is a measure of the United States’ 
material progress and success. Therefore, 
as population and gross nationa! product 
increase, the need for engineers increases 
at an ever more rapid rate. There is strong 
evidence that this plaguing shortage will 
continue for the next five or ten years 
unless management learns to utilize its 
engineering personnel more effectively. 


Discussions between Michigan State Uni- 
versity faculty members and _ professional 
engineers concerning the role of engineers, 
scientists and techniciarrs in modern indus- 
try resulted in what became the theme of a 
conference: better utilization of engineer- 
ing personnel. Proceedings of this confer- 
ence, held March 29-30, 1957, at Michigan 
Siate University, East Lansing, are reported 
in this volume, which includes all major 
addresses, 

The volume includes the following: Alfred 
Iddles, “Effective Utilization of Engineering 
Personnel: A Challenge to Management”; 
William G, Caples, “Understanding the En- 
gineer at Work”; G. H. Hupman, “Prob- 
lems of Selection and Placement”; A. F. 
Zander, “Increasing Individual Effectiveness 
in Engineering Groups”; and G, S, Odiorne, 
“Measuring Engineers’ Performance.” 


Hawaiian Sugar Industry 


Labor Relations in the Hawaiian Sugar In- 
dustry. Curtis Aller. Institute of Industrial 


Relations, 201 
of California, Berkeley 4, California. 
108 pages. 50¢. 

This monograph is the tenth in a series 
on individual West Coast bargaining situa- 
tions. The author, who is also coeditor of 
the series, is a former member of the 
institute staff and is now affiliated with the 
Labor and Industrial Relations Center at 
Michigan State University. 


California Hall, University 
1957. 


The question which provides the focal 
point of Mr. Aller’s study is that of the 
factors behind the emergence of union 
strength at the end of World War II and 
the surprising acceptance of the movement 
by employers. 
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The unionization of the Hawaiian sugar 
industry is significant as a rare example of 
the successful organization of workers in a 
predominantly agricultural environment. Mr. 
Aller’s study analyzes the development of 
Hawaii's plantation economy, and focuses 
on the changing policies and attitudes of 
management in response to a changing labor 
supply. 


ARTICLES 


Workmen’s Compensation .. . Is there 
a need for a uniform law affecting the 
application of extraterritorial workmen’s 
compensation claims’ The author, an insur- 
ance company attorney, contends that a 
uniform law affecting extraterritorial com- 
pensation claims is but another inroad 
against the philosophy of private insurance. 
He believes that it is a common blunder of 
our times to think of uniformity as the 
panacea for all problems—especially when 
one considers the number of extraterritorial 
workmen’s compensation cases which have 
been litigated on the issue of conflict of 
laws, infinitestimal when compared with the 
entire mass of cases tried in the whole field. 
It would ke wisest, advises the author, and 
in the best traditions of workmen’s com- 
pensation to deal with extraterritorial cases 
within the framework of individual state 
laws rather than attempt uniform legisla- 
tion for a problem which so far has not 
proved itself serious—Evans, “Is a Uni- 
form Law Affecting the Application of 
Extra-Territorial Workmen's Compensation 
Claims Desirable?” Albany Law Review, 
June, 1957. 


NLRB Operations . . . The National 
Labor Relations Board was designed to be 
instrumental in restoring the inequality of 
bargaining power between employees and 
their employers. Whether the establishment 
ot this federal administrative agency has 
eliminated industrial strife—which legis- 
lators felt was furthered by employers’ de- 
nial of the employees’ right to organize— 
cannot, unfortunately, be fully assayed at 
this time. Two former NLRB staff attor- 
neys, now in private practice, have examined 
the many aspects of the Board's method of 
operation after first exploring the origins 
of the Wagner Act, the Norris-LaGuardia 
Act, the National Industrial Recovery Act 
and the Labor Management Relations Act, 
and the events leading to the passage of 
these federal labor laws. These writers 
have concluded that the Board has per- 
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formed its functions with a high degree of 
expertness, though no attempt is made to 
determine the extent to which the NLRB’s 
purpose was accomplished.—Sandberg and 
Naimark, “The National Labor Relations 
Board and Its Operations,” Buffalo Law Re- 
view, Winter, 1957. 


Arbitration .. . The dangers of labor 
arbitration, which threatened to rob courts 
of their jurisdiction, lawyers of their func- 
tion and clients of their right to justice, 
now happily have been outlived. Recent 
decisions of the Supreme Court, together 
with the federal arbitration law and similar 
laws enacted in 15 states, have greatly en- 
couraged arbitration. Lawyers, instead of 
finding themselves displaced, have come to 
find their services in greater demand. The 
special skills, knowledge and training of 
the attorney have been found to be essential 
to the client at every stage of the arbitration 
process. Though it is not necessary to 
have an attorney participate in an arbitra- 
tion of a dispute, the record shows that an 
overwhelming majority of the parties avail 
themselves of his services. The chairman 
of the board of the Amierican Arbitration 
Association expressed the opinion, in a fore- 
word to a law school symposium on arbi- 
tration just published, that in the final 
analysis there need be no conflict between 
arbitration and lawyers; on the other hand, 
there is no conflict between arbitration and 
the judiciary. All may exist in complemen- 
tary relationship, with each exuding its 
value to the body politic and economic.— 
Gotshal, “A Symposium on Arbitration,” 
Vanderbilt Law Review, June, 1957. 


Picketing . . . The United States Su- 
preme Court in 1940 held that peacefully 
conducted picketing was a right of expres- 
sion protected by the Constitution. 

An associate professor of law at the 
University of California at Los Angeles has 
made a brief and practical comment upon a 
phase of a subject more often than not 
characterized by extensive theoretical con- 
fusion. When 1s peaceful picketing consti- 


tutionally protected? A recent decision of 
the Supreme Court of Oregon may have 
provided picketing unions with the guide 
which will lead them into the promised land 
of constitutional privilege they have been 
vainly searching for. Court and commenta- 
tors refer to the concept of “unlawful pur- 
pose” as barring otherwise lawful picketing. 
But despite the bramblebush reasoning which 
accompanies applications of that concept, 
there are clear-cut intimations that picket- 
ing undertaken for the purpose of publicity 
is constitutionally protected, “presumably 
even if consequentially productive of the re- 
sults advocated by the picketers in the dis- 
pute.” Such was the situation in Loder 
Brothers Company v. [AM Lodge 1506. Pick- 
eters patrolled the premises of a_ struck 
company and the union sent mimeographed 
letters to owners of autos whose licenses 
it had noted being driven through the picket 
lines. The court concluded that the picket- 
ing was lawful, and therefore nonenjoinable 
under the state anti-injunction law “unless 
it can be said that the pickets’ action in 
noting the license numbers on the cars of 
Loder’s customers, followed by letters from the 
union, constituted illegal acts giving rise to 
a species of intimidation which should be 
restrained.” The court held the letters to 
be “purely informatory, not inflammatory.” 
Linking the letter to the picketing, the 
picketers were able to establish that their 
primary purpose was to publicize the nature 
of the dispute. The acts of the union in the 
Loder case appear to give a union a fac- 
tual basis for a successful resort to consti 
tutional privilege in the face of proceedings 
for an injunction even in those states having 
no legislative or judicial policy insulating 
a peacefully conducted picket line on other 
than constitutional grounds, concludes this 
writer. The constitutional significance of 
the Loder letter, however, arises from its 
evidentiary value in proving the publicity 
purpose and effect of the challenged picket 
line.—Jones, “The Loder Letter—Have Union 
Picketers Finally Found The Formula?” 
U. C. L. A. Law Review, April, 1957 
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Or would it be denied that there is any 
such thing as a labor relations community, 
or, if there is, that it holds to any such 
view; or, if it does, that the courts should 
yield respectful attention to it? 

Which approach favors better and more 
peaceful labor relations? Which serves the 
interests of our society more fully? 


Books ... Articles 


A further discussion of this issue in terms 
of the existence and appropriate influence of 
the members of a labor relations community 
arbitrators, public officials, mediators, labor- 
relations lawyers, labor economists, person 
nel managers, union leaders—may help to 
clarify the direction of sound advance. 


[The End] 
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Meetings of Labor Men 


AFL-CIO Conventions.—First week in 
August: Oregon State Labor Council, Klam- 
ath Falls, Oregon. August 5: Massachu- 
setts State Federation, Boston, Massachusetts. 
August 12: Oil, Chemical & Atomic Workers, 
Chicago, Illinois. August 14: National Rural 
Letter Carriers’ Association (independent), 
Jackson, Mississippi. August 17: Typo- 
graphical Union, New York City, New York. 
August 19: Photo Engravers Union, Phila- 
delphia, Pennsylvania; American Federation 
of Teachers, Chicago, Illinois; Wisconsin 
State Federation, Green Bay, Wisconsin. 
August 20: National Alliance of Postal 
Employees (independent), Atlanta, Georgia. 
August 26: Ohio State Federation, Dayton, 
Ohio, 


College & University Personnel Associa- 
tion —The annual meeting of the College 
& University Personnel Association will 
be held at the University of Colorado, 
Boulder, Colorado, August 4-7. 


Union Officers’ Salaries 


Summary of salaries of labor union 
presidents is on file with the United 
States Department of Labor. 


For some unaccounted-for reason, the 
salaries of officers of the country’s largest 
unions have remained unpublicized, even 
though this information is on file with the 
United States Department of Labor. Unions 
that wish to avail themselves of the services 
of the National Labor Relations Board are 
required to file salary information of the 
union’s three top officers once a year. 

Senator Bridges of New Hampshire has 
declared that as far as he knew no such sum- 
mary of union leaders’ salaries was ever 
made, let alone publicized. He introduced 
such a summary into the Congressional Rec- 
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ord for May 29. A number of important 
unions are not included in the summary of 
146 American labor’ unions—for example, 
most of the railway unions—because they 
did file since they do not use the NLRB 
facilities. Other machinery is utilized. Some 
unions listed the salaries of their officers 
separately from expenses and allowances, 
while others included this as salary in their 
statements. 


According to the information on file, the 
highest salaried union officer is George M. 
Harrison, the president of the Railway and 
Steamship Clerks, Freight Handlers, Ex- 
press and Station Employees Brotherhood. 
He has been president for 29 years and is 
paid $60,000 plus $4,719.62 for expenses. 
There are 1,988 locals in the brotherhood; 
its membership is some 293,500. Walter P. 
Reuther, head of the United Automobile 
Workers, receives $17,999.80 plus $6,362.36 
for expenses. He has been president of his 
union—with 1,239,000 members and com- 
posed of 1,250 locals—for 11 years. The 
Clothing Workers of America’s president, 
Jacob S. Potofsky, is paid $20,385.10. This 
union has a membership of 385,000, and is 
made up of 636 locals. International Ladies’ 
Garment Workers’ Union President David 
Dubinsky draws $23,400, and has headed 
his union for 25 years; its membership is 
440,650 and it has 525 locals. 


William V. Bradley, who has been presi- 
dent of the International Longshoremen’s 
Association for four years, succeeding Jo- 
seph P. Ryan, is paid $25,533.34. There are 
65,000 members in this union, not affiliated 
with the AFL-CIO, of 266 locals. Its for- 
mer president receives a $10,000-a-year pen- 
sion. Harry R. Bridges, whose International 
Longshoremen’s and Warehousemen’s Union 
is another independent union—of 65,000 
members in 90 locals—receives $11,440.68. 
His presidency of ILWU has continued for 
19 years. 
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The Internaticnal Association of Machin- 
ists’ President A. J. Hayes—elected in 1949 
—is paid $21,493.76. He leads 864,095 union 
members of 1,957 locals. Joseph Curran of 
the National Maritime Union of America, 
with a membership of 43,000 in 30 port 
branches, has been president for 20 years. 
He earns $19,000. John L. Lewis of the 
United Mine Workers of America is re- 
ported as being paid $50,000, but the UMW 
does not file reports with the Department 
of Labor. He has been president of his 
independent union for 37 years. The Ameri- 
can Federation of Musicians’ James C. Pe- 
trillo is also reported as earning $23,000; the 
federation’s membership numbers 248,078, and 
consists of 699 locals. He has been president 
for 17 years. The International Oil, Chemi- 
cal and Atomic Workers Union President 
O. A. Knight, receives $20,444.10; he has 
held his office for 17 years. The union has 
180,000 members in 605 locals. 

United Steelworkers of America Presi- 
dent David J. McDonald receives \$40,000. 
This union has 1,194,000 members and 2,600 
locals. Mr. McDonald has been president 
since 1953. Dave Beck, head of the Team- 
sters Union was reported as_ receiving 
$50,000 plus allowances of $9,194.50 in 1956. 
Teamsters membership totals 1,231,000, with 
907 locals. He has been president five years. 
Michael J. Quill, president of the Transport 
Workers of America for 22 years, is paid 
$12,000. The membership of this union is 


90,000 in 135 locals. 


Union Financial Code 


A new code of ethical practices regard- 
ing financial practices of unions has 
been adopted by the AFL-CIO which 
also establishes minimum accounting 
requirements. 


“Accumulation of funds per se is not the 
objective for which the union exists,” the 
AFL-CIO Executive Council pointed out 
when it adopted a new code of ethical prac- 
tices with respect to financial practices of 
unions. A supplementary code of minimum 
accounting and financial controls for affili- 
ates was also included. 

The reason advanced for this—the fifth 
code to be adopted by the AFL-CIO— is: 
“Members of a union are entitled to be rea- 
sonably informed as to how the funds of 
the organization are used or invested.” The 
council believes that most unions already 
comply with the minimum accounting and 
financial controls imposed by the newly ap- 
proved code, but they asked the affiliate 
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unions to establish even more stringent 
controls than those recommended. 

Competitive bidding was recommended 
for the letting of any proprietary or house- 
keeping service contract the unions may 
require. The funds of the union ought not 
be used in any way which inures to the 
personal benefit or profit of any officer, rep- 
resentative or employee of the union. No 
contracts should be entered into which will 
result in personal benefit or profit to any 
officer, representative or employee of the 
union, other than his regular compensation 
—in the form of salary—for services ren- 
dered. No loans or investments are to be 
made to any business with which the union 
bargains collectively. Unions may invest 
in publicly traded stocks and securities of 
widely held corporations, however, Per- 
sonal loans to union officers, representa 
tives, employees or members of the union 
for private purposes are prohibited. 

The minimum accounting and financial 
controls recommended call for detailed and 
accurate records of accounts, in conformity 
with generally recognized and accepted 
principles of accounting. These records 
should include—as a minimum—a_ cash- 
receipts book, a cash-disbursements record, 
a general ledger, a dues or per-capita tax 
record, an investment record and a payroll 
record. Periodic, but not less often than 
semiannual, detailed financial reports should 
be prepared and submitted to the executive 
bedy for its study and action. 

No “kickbacks” or any other improper 
payments are allowed. 

These controls apply to all affiliates of the 
AFL-CIO and their subordinate bodies and 
to all their funds, of whatever nature. 


Right-to-Work Law 


Indiana measure, which became effec- 
tive June 26, declared inapplicable to 
existing union contracts by state labor 
commissioner. 


The Indiana “right-to-work” law which 
went into effect on June 26 was declared to 
be inapplicable to union contracts in ex 
istence at that date by the state Commissioner 
of Labor, Opmion of Indiana Commissioner 
of Labor, CCH Lasor Law Reports (Fourth 
Edition), Volume 4, Ind. § 41,025. The 
Commissioner issued the opinion that the 
measures provisions do not apply to con 
tracts negotiated or renegotiated in the in 
terim between the passage of the law and 
its effective date. 
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Indiana became the eighteenth state to 
pass a right-to-work law, the first passed 
by a well-populated northern industrialized 
state, The measure received final legislative 
approval back in March and became law 
after the governor refused to approve and 
sign the measure. The law prohibits, either 
as a condition to employment or continued 
employment, a person’s being required to 
be a member of a union; to require a per- 
son not to be a union member is also pro- 
hibited. 


Welfare Fund Contributions 


Payments due union welfare fund from 
a bankrupt employer are ‘‘wages” 
entitled to a priority. 


Another court, this time a federal district 
court in Pennsylvania, has entered the lists 
on welfare fund contributions due from a 
bankrupt employer and the question of 
whether these are entitled to a_ priority. 
This court held that flat-per-month-per-worker 
contributions are “wages” within the mean- 
ing of the federal bankruptcy law, in the 
Matter vf Embassy Restaurant, Inc., Bank- 
rupt, 32 Cases 70,811. 

The question posed is: Are the unpaid 
contributions from the bankrupt employer 
to the fund under a union contract “wages” 
which are due workmen and therefore en- 
titled to a priority? 

Cases are in conflict, noted the court, 
however it found the decision of a district 
court in California most persuasive. That 
court held, in the Matter of Otto, 31 Lapor 
Cases § 70,346, that these contributions were 
“wages” within the meaning of the United 
States Bankruptcy Act even though no in- 
come tax is withheld from the contributions, 
the contributions were not used for current 
support by the employees, and that par- 
ticipation in the welfare fund was not limited 
solely to employees, Reasoning that as new 
methods of computing and paying com- 
pensation for services rendered have come 
into use in commerce and industry over the 
years, the content of wages in the bank- 
ruptcy statute has likewise expanded, Wages 
have been held to include: back pay (Nathan- 
son v. NLRB, 22 Lapor Cases { 67,234); 
severance pay (McCloskey v. Division of 
Labor Law Enforcement, 22 Lapor Cases 
{ 67,341); vacation pay (Division of Labor 
Law Enforcement v. Sampsell, 16 Lasor Cases 
{ 65,103). 


The court, in the Matter of Otto, found 
guidance in a rule of statutory interpretation 
enunciated by Marshall: The exception of 
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a particular thing from general words, proves 
that, the thing excepted would be within the 
general clauses, had the exception not been 
made. With this the court concluded that 
the exception of contributions to welfare 
funds as “wages” in other federal statutes, 
Revenue Act of 1954, Federal Insurance 
Contributions Act, Federal Employment Tax 
Act and Social Security Act, means that 
they are wages within the meaning of the 
bankruptcy law which will afford them a 
priority. 


The Second Circuit refused to endorse 
this reasoning in Local 140 Security Fund v. 
Hack, 32 Lasor Cases {[ 70,545, and would 
not expand the definition of “wages” to 
include indirect conditional benefits in the 
form of employer contributions to a welfare 
fund under a union contract. The court be- 
lieved that the contributions were not wages 
in the ordinary sense of the term, and the 
amount payable, while measured by the amount 
of wages earned, formed no more than a 
contractual obligation owed to a third party 
rather than the workingman. Although 
possibly suggesting that these contributions 
to qualify as “wages” entitled to a priority 
have to be paid to the worker and then 
assigned by him, the court declared that 
Congressional action was necessary if the 
fringe benefits now common under modern 
mass employment contracts are to be pro- 
tected against the impact of bankruptcy. 
Substantial revisions would have to be made 
both in statutory language and in the funda- 
mental concepts concerning priorities. 


The ultimate question to be resolved, by 
the Supreme Court, is not whether particular 
types of fringe -benefits are wages, but 
rather does the priority given “wages” in 
the bankruptcy statute cover these benefits. 


Labor Appropriations 
for 1957-1958 


Congress voted a total of $47,177,800 
to the various federal agencies dealing 
with labor for the fiscal year ending 
June 30, 1958. 


Four governmental agencies—the National 
Labor Relations Board, National Mediation 
Board, Federal Mediation and Conciliation 
Service and the United States Department 
of Labor—received a total appropriation of 
$47,177,800 for operations during the fiscal 
year which ends June 39, 1958. 


The Wage-Hour Division of the Depart- 
ment of Labor, the National Labor Rela- 
tions Board and the Department of Labor's 
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Bureau of Labor Statistics received the 
largest appropriations of all the federal 
agencies handling labor matters. 

The following are the Congressional ap- 
propriations for 1957-1958: 


National Labor Relations Board $9,384,800 


National Mediation Board 


Salaries and expenses 520,000 
Arbitration and emergency 
boards 250,000 
National Railroad Adjustment 
Soard 525,000 
Federal Mediation and Con- 
ciliation Service 3,550,000 
U. S. Department of Labor 
Office of Secretary 1,480,000 
Office of Solicitor 2,121,000 
3ureau of Labor Standards 985,000 
Bureau of Veterans’ Reem- 
ployment Rights 542,000 
Bureau of Apprenticeship 3,600,000 
Bureau of Employment 
Security 5,958,000 
tureau of Labor Statistics 7,200,000 
Women’s Bureau 462,000 
Wage and Hour Division 10,600,000 


Atomic Reactor 


Conditional permit issued by AEC stirs 
controversy over fast neutron breeder- 
type reactor. 


A conditional construction permit issued 
for a fast neutron breeder-type atomic re- 
actor has generated something more than 
commercially usable atomic energy. Its 
name—controversy; its parents—science and 
sociology; its fate—politics, perhaps, for 
both public and private power development 
advocates have become interested in the 
outcome. 

This atomic argument began last summer 
when the Atomic Energy Commission au- 
thorized construction of the reactor by the 
Power Reactor Development Company on 
Lake Erie, at Monroe, Michigan, which is 
between Detroit and Toledo. Issuance of 
the permit has been followed by heated 
discussion of the health and safety aspects 
of this project. 

The AEC’s Advisory Committee on Re- 
actor Safeguards was not altogether satis- 
fied that the proposed reactor could be 
operated safely without public hazards. A 
breeder reactor produces more nuclear fuel 
than it burns. A fast reactor is one in 


which the neutrons that bombard and split 
uranium atoms are not slowed down. 
been 


Most 


experience has with slow reactors 
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which do not have as great an opportunity 
to “run away” and “melt down”—releasing 
radioactive fumes and materials which would 
be a grave menace to health and safety. 
These reports of the AEC’s advisory com- 
mittee are not generally made public be- 
cause they deal with restricted information. 


The Automobile Workers, United Paper 
Workers and Electrical, Radio and Ma- 
chine Workers filed intervention proceedings 
challenging the grant of the conditional con- 
struction for the reactor. Their petitions 
charged a lack of reasonable assurances of 
safety, and the issuance of the conditional 
permit will result in the building of a re- 
actor which is unsafe under present techno- 
logical conditions. The labor organizations 
alleged suppression of the advisory com- 
mittee’s findings and disregard of its con- 
sequences by the AEC. The report stated 
in part that there was insufficient informa 
tion available at that time to give assurances 
that the reactor could be operated without 
public hazard. 

Because of the lack of experience in the 
atomic reactor field generally, the AEC has 
found it difficult to determine whether a 
facility furnishes “reasonable 
that it will be able to be operated without 
unreasonable risk to the public health and 
safety. The solution adopted by the AEC 
is to issue a “provisional” or “conditional” 
construction permit, aS was issued in this 
case, based upon a “Preliminary Hazards 
Summary Report.” 


assurances” 


The reactor is situated about eight miles 
from the town of Monroe, Michigan, which 
has a population of some 21,000. The unions 
have alleged that two reactors of the fast 
breeder type, both of which were small and 
experimental in nature, have melted down. 
One of these was to have been constructed 
near a heavily populated area in Illinois, but 
because of the reactor’s extra hazardous 
nature it was built in a more isolated spot. 


In addition to the intervention proceed 
ings by the unions, the State of Michigan 
has filed an intervention suit of its own 
Joining in the state’s suit were its Water 
Resources Commission; Departments of 
Health, Insurance, Labor and Workman’s 
Compensation; Public Service Commission; 
the State Police and the Fire Marshal. They 
charged, along with the governor, that in 
building the atomic energy plant within the 
state, numerous problems have been created 
and that hearings involving such contrac 
tion should not be held without the partici 
pation of the and its 
appeared that the atomic energy plant pro- 
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state agencies. It 
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posed may create and originate numerous 
and unencountered problems and hazards, 
such as radiation, which will have adverse 
effects on human life by the pollution of air 
and water. Then, too, there is the need to 
pass many laws and regulations governing 
atomic radiation as may be affected by the 
contemplated licensing and construction of 
atomic energy plants. 

The cost of this project has been esti- 
mated at $54 million. Ought the techno- 
logical problems be solved prior to the 
issuance of a “conditional” permit? 

How much hazard must the public be 
willing to accept in order to receive the 
benefits of commercially usable atomic 
energy? Though it is true that before the 


Atomic Energy Commission issues an op- 
erating license the commission must be 
satisfied that it will not “be inimical to 
the health and safety of the public,” 
the unions have expressed the fear that 
once so much money has been spent, as 
well as time, a great deal of pressure will 
be exerted to have the AEC issue an 
operating license, 


It has been suggested that the interests 
of organized labor are not so much opposed 
to the construction of a fast breeder-type 
nuclear reactor as to the fact that private 
industry, rather than the federal govern- 
ment, will develop and operate and_ ulti- 
mately supply, at a profit commercial 
power. 
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NLRB, 31 Lapor Cases § 70,528. In conclu- 
sion, the Board stated that, because of the 
factual distinction between the case before 
it and the Potlatch ruling of the Ninth Cir- 
cuit, it Was not necessary to pass upon 
the applicability of its own decision in Potlatch. 

The decisions of the appellate courts—the 
Ninth Circuit in Potlatch and the Fourth 
Circuit in Mathieson—appeared to be in 
conflict. While they both were in agree- 
ment as to an employer’s right to offer 
superseniority when trying to secure work- 
ers to replace those who have struck for 
economic reasons—higher wages or shorter 
hours—the courts disagreed on whether the 
employer could, after the strike ended, grant 
higher seniority to workers who had re- 
mained “loyal,” where no such offer had 
‘been made during the strike. 

In Potletch, the employer established the 
seniority increase for the strike replace- 
ments at the time the strike was being 
settled. The Ninth Circuit held that the 
employer was justified in his action by the 
need “to protect and continue the business,” 
the employer’s motive not being to punish 
the strikers. The Fourth Circuit rejected 
that reasoning in Mathieson, declaring that 
the natural consequence of a grant of super- 
seniority to those who did not strike or 
who returned to work before the strike 
ended was to discourage employees trom 
exercising their right to strike at some 
future date. It was an unfair labor practice, 
as the preference was not granted until 
after the strike had ended; in addition, it 
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was not justified by a need to obtain eco- 
nomic-striker replacements. 


“Tt ain’t what you do, but the way that 
youdoit....” 


State Labor Boards 
Decline to Act 


The state labor 
and Wisconsin refused to 
involving interstate employers whose busi- 
ness volume did not meet the National 
Labor Relations Board's standards. 


New York 


cases 


boards of 
process 


In the New York decision—Gaillub, d. b. a. 
Gallub Motors, CCH Laspor LAw Reports 
(Fourth Edition), Volume 4A, 7 49,419 

and the Wisconsin case—Teamsters Local 
442, CCH Lapor Law Reports (Fourth Edi- 
tion), Volume 4A, {49,418—the state 
boards referred to the recent decision of the 
United States Supreme Court in Guss v. tah 
Labor Relations Board, 32 Lasor Cases 
{ 70,563, which held that in the absence of 
cession arrangement between the NLRB and a 
state labor board, the state boards do not have 
jurisdiction over interstate employers who fail 
to meet the NLRB’s jurisdictional standards. 

The New York case resulted in the with- 
drawal of an unfair labor practice order 
against a franchised automobile dealer 
whose business operations affected inter- 
state commerce but did not meet the Board's 
dollar standards. 

The Wisconsin decision resulted in the 
dismissal of an election petition involving 
a bottling company whose business also 
failed to meet the NLRB’s standards. 
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The Cover: 
The Opening Road... 


| WO WEEKS with pay for 
production workers is no longer news; nor is the fact that 
Americans like to travel. What is new, though, is a combina- 
tion that will give the American jobholder and his family an 
opportunity to travel farther, faster: the combination of 
longer vacation periods and a network of superhighways span- 
ning the continent. Engineers designing the National System 
of Interstate and Defense Highways are told to look 18 years 
into the future, basing their plans on the volumes and weights 
these roads must carry by 1975. But it is a look 18 years into 
the past and at what is happening now which lends significance 
to what these road planners see. 


Berrore THE WAR, paid 
vacations for production workers were the exception rather 
than the rule. The time allotted was usually one week. Now 
the period of service entitling a worker to a two-week vacation 
has been reduced in many cases to one or two years. The 
movement is clearly toward two weeks as the generally 
accepted minimum annual vacation. AFL-CIO negotiations 
have already begun on the provisions for two-and-one-half 
week vacations, reductions in the requirements for three-week 
vacations, and four-week vacations for workers of longer 


service. 


Waite this trend grows, the 
National System of Interstate and Defense Highways will be 
growing, too, Scheduled for completion during the early 
1970's, this 41,000-mile network will link 42 state capitals and 
90 per cent of the cities with a population over 50,000 (over 
200 cities by current figures). Planners of this supersystem 
expect it to be well used. They estimate that 100 million 
vehicles will be on the roads by 1975—40 million more than 
now. The roads of the national system are being designed to 
carry not only more but faster-moving traffic: 70 m.p.h, in 
flat land, 60 m.p.h. in rolling country and 50 m.p.h, in cities 
and mountainous areas. Free of stoplights and intersections, 
these superhighways should make cross-country driving as 


pleasant as vacation time itself. 


Photograph courtesy of Portland Cement Association. 
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